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At their core,
taxpayer rights are human rights.

They are about our inherent humanity.

Particularly when
an organization is large, as is the IRS,
and has power, as does the IRS,
these rights serve as a bulwark
against the organization’s tendency
to arrange things in ways that
are convenient for itself,

but actually dehumanize us.

Taxpayer rights, then, help ensure that

taxpayers are treated in a humane manner.

Nina E. Olson

Laurence Neal Woodworth
Memorial Lecture

May 9, 2013
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PREFACE: A Path to Strengthening Tax Administration and Improving
Voluntary Tax Compliance

HONORABLE MEMBERS OF CONGRESS:

I respectfully submit for your consideration the National Taxpayer Advocate’s 2013 Annual Report

to Congress. Section 7803(c)(2)(B)(ii) of the Internal Revenue Code requires the National Taxpayer
Advocate to submit this report each year and in it, among other things, to identify at least 20 of the most
serious problems encountered by taxpayers and to make administrative and legislative recommendations

to mitigate those problems.

This report arrives at the close of a very difficult year for the IRS. It found itself mired in a scandal relat-
ing to tax-exempt organizations, resulting in the resignation or retirement of the acting Commissioner
and other members of the IRS senior leadership.! It went through seven difficult months — from May
to December — during which, under the leadership of a very able senior civil servant, it attempted to
right both its operations and its reputation. During this time, it experienced a 16-day shutdown that has
delayed the start of the 2014 filing season and exposed thousands of taxpayers to harm from enforcement
actions initiated just before or during the shutdown.? In the midst of all this, it is a credit to the talent
and professionalism of IRS employees that they managed to conduct the business of the agency as well as

they have.

I submit that all of these short-term crises mask the major problem facing the IRS today — unstable and
chronic underfunding that puts at risk the IRS’s ability to meet its current responsibilities, much less

articulate and achieve the necessary transformation to an effective, modern tax agency.

Throughout the Most Serious Problems section of this report, we recount the ways in which chronic
underfunding drives the agency to develop short-term solutions that merely patch over problems and
impose unnecessary burden and even harm on taxpayers. These short-term solutions also create more
work for the IRS in the end, thereby wasting precious resources. As the IRS spends its resources to ad-
dress problems in this a4 hoc manner — to put fires out — it is unable to direct attention and talent to
the long-term challenges it faces as it attempts to modernize. Simply put, without a stable funding stream
and adequate resources to invest in the future, the IRS will fall short of fulfilling its mission to serve the

U.S. taxpayer and collect revenue.

1  For a discussion of problems relating to exempt organizations, see Most Serious Problem: Exempt Organizations: The IRS Continues to Struggle
with Revocation Processes and Erroneous Revocations of Exempt Status, infra. See also National Taxpayer Advocate Fiscal Year 2014 Objectives
Report to Congress (Special Report to Congress: Political Activity and the Rights of Applicants for Tax-Exempt Status).

2 For example, during the shutdown period, the IRS issued 3,902 levies on Social Security recipients. IRS Compliance Data Warehouse, Individual
Master File (Processing Year 2013).
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A Vision for the IRS in the 21st Century

A 21st century tax administration would:

Be founded on a Taxpayer Bill of Rights and use that document as an analytical tool for its opera-

tions and initiatives.?

Be operated on the principle that voluntary compliance is the least expensive, most effective

method of collecting tax revenue.

Recognize that modern tax administration not only involves collecting revenue but also disbursing
benefits (tax expenditures) to targeted populations, including low income and business taxpayers,
and it would design its activities, staffing, and training around the specific characteristics and needs

of those populations.

Be built on the understanding that only two percent of the revenue it collects comes from di-
rect enforcement actions and that the provision of taxpayer service, assistance, and education is
one of the most influential factors for maintaining voluntary compliance, particularly for the

self-employed.

Be open to emerging research that its existing enforcement approach — based on targeting large
delinquencies ahead of recent delinquencies and focused on the use of liens and levies instead of

timely, personal contact — may be less effective than it believes.

Use findings from its own and the international research community to develop approaches to
voluntary compliance and enforcement that incorporate behavioral, psychological, and educational
approaches.

Develop localized compliance initiatives, building on the finding that one of the most significant

influences of compliance behavior is a taxpayer’s networks and norms, particularly local ones.*

Educate its workforce about the foundational principles of tax administration and how those

principles are applied in the different aspects of their work.®

Be on the cutting edge of electronic tax administration, providing taxpayers with access to their
electronic accounts so they can check on filing requirements, track receipt and processing of docu-
ments they have filed, identify problems with their accounts, and resolve those problems through

submissions, explanations, etc.

Provide taxpayers with online access to all third-party information reports received by the IRS,
in time for them to download or populate their return preparation software — whether govern-
ment-provided, purchased from a commercial software provider or used by a commercial return

preparer.’

See Most Serious Problem: Taxpayer Rights: The IRS Should Adopt a Taxpayer Bill of Rights as a Framework for Effective Tax Administration, infra.

See Volume 2: Small Business Compliance: Further Analysis of Influential Factors, infra, and National Taxpayer Advocate 2012 Annual Report to
Congress, vol. 2, 1-70 (Factors Influencing Voluntary Compliance by Small Businesses: Preliminary Survey Results).

See Most Serious Problem: Taxpayer Rights: Insufficient Education and Training About Taxpayer Rights Impairs IRS Employees’ Ability to Assist
Taxpayers and Protect Their Rights, infra.

See Volume 2: Fundamental Changes to Return Filing and Processing Will Assist Taxpayers in Return Preparation and Decrease Improper Payments,
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= Provide taxpayers with face-to-face (including virtual face-to-face) and telephonic communication
rather than relying solely on correspondence that generates confusion, low response rates, and

re-work for the IRS.

= Develop a comprehensive suite of taxpayer service, compliance, and enforcement measures that can
serve as a basis for funding decisions, while holding the IRS accountable for delivery of effective

tax administration.”

= Lastly but most crucially, the IRS would receive the funding necessary to achieve the transforma-

tion into a 21st century tax administration and to sustain its operations at that level.®

In short, what taxpayers need and deserve is the transformation of the IRS from a traditional enforce-
ment-focused tax agency to a forward-looking modern agency that embraces technology even as it
recognizes the specific needs of taxpayers for personal assistance in their efforts to comply voluntarily with
the tax laws. In this latter construct, the use of enforcement is informed by an understanding of taxpayer
behavior. The overriding strategic goal for this system should be to increase and maintain voluntary

compliance; all IRS activities should be designed to further that goal.

I want to make clear that I believe the IRS can make that transformation. It has many, many talented
people, who know what needs to be done and would love to be able to receive the education and funding
necessary to utilize the most advanced approaches for their jobs. But as we have noted since the 2006
Annual Report to Congress,’ the IRS has been chronically underfunded for years now, at the same time
it has been required to take on more and more work, including administering benefit programs for some
of the most challenging populations. In such an environment, the IRS can only solve problems ad hoc;
undertaking transformational approaches to tax administration has seemed, unfortunately, like a luxury it

has not been able to afford.

What the IRS — and by extension, U.S. taxpayers — need is for Congress, the Administration, Treasury,
and the Commissioner of Internal Revenue to work together to provide the funding, vision, direction, and
accountability required to enable the IRS to become an agency that we are all proud of, that we find easy to

navigate and work with, and that we trust and believe is fair. This is not a luxury. This is a necessity.

In the pages that immediately follow, I discuss two areas that are foundational for this transformation: tax-
payer service and collection. Throughout the rest of the report’s discussion of the Most Serious Problems
of taxpayers, we identify other components of tax administration that must change and modernize to be

effective, and we attempt to identify the consequences to taxpayers — and the public fisc — if we fail.

A central theme of this report is that without adequate funding, the IRS will fail at its mission. But ad-
ditional funding alone will not bring the IRS into the 21st century. The funding must be accompanied
by a commitment to rethinking its approach to tax administration and intense self-scrutiny about how

it should best deploy those resources. The IRS must be open to new approaches and research, even if it
shakes traditional assumptions. We offer this discussion, and the following report, in the hope that under

new leadership and with the support of Congress, the IRS will again be able to undertake this challenge.

7 See Volume 2: The Service Priorities Project: Developing a Methodology for Optimizing the Delivery of Taxpayer Services, infra.
See Most Serious Problem: IRS Budget: The IRS Desperately Needs More Funding to Serve Taxpayers and Increase Voluntary Compliance, infra.

9  See National Taxpayer Advocate 2006 Annual Report 442-457 (Legislative Recommendation: Revising Congressional Budget Procedures to Improve
IRS Funding Decisions).
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The Case for Taxpayer Service as One of the Most Significant Influences on Voluntary
Compliance

The classic economic model of compliance — that compliance depends upon the risk (or perception of
risk) of being caught and the cost (punishment) if caught — does not fully explain the high compliance
rate in our tax system. Research shows that other factors, such as taxpayers’ attitudes about government
and their perception that they are being treated fairly by the tax system, also influence taxpayer compli-
ance decisions. Many researchers refer to these factors collectively as “tax morale.”™

In recent years, the Taxpayer Advocate Service (TAS) has explored the factors influencing taxpayer compli-
ance decisions. In Volume 2 of this year’s Annual Report, we discuss three studies that provide empirical

evidence on several points:

(1) Taxpayer service and trust are a significant factor in influencing compliance behavior and per-
haps the most significant factor for self-employed taxpayers, who are subject to little information

reporting and to whom the largest portion of the tax gap is attributable;'!

(2) Accuracy-related penalties, a classic economic deterrent, do not increase the long-term voluntary

compliance of the taxpayers against which they are assessed;'? and

(3) Local collection personnel outperformed remote, centralized collection personnel, but neither

groups’ enforcement actions had a significant impact on taxpayers’ future compliance.'

This research suggests we need to adopt a new paradigm of tax compliance and the relationship between
the IRS and the taxpayer. For example, our surveys have shown that for the most noncompliant group
of taxpayers (sole proprietors), trust in the government, trust in the IRS, and trust in the tax system
highly correlate with compliant behavior." Further analysis has found that delivery of taxpayer service

is the single most influential factor for compliant behavior by this group of taxpayers.”> Thus, the new
paradigm for tax administration should include a robust, well-funded, well-researched system of taxpayer
services, designed to make it easier for taxpayers to comply with the laws and for noncompliant taxpayers

to come into compliance.

Now, I am not suggesting that the IRS should not undertake enforcement actions. Such activity certainly
has a direct effect (z.e., it corrects the specific taxpayer’s noncompliant behavior for the period under
review) and indirect effect (economists have estimated the indirect effect of an examination on voluntary
compliance is between six and 12 times the amount of the proposed adjustment).'® But the IRS is very
quick to pull out its hard core enforcement tools — and our research shows that indiscriminate use of

these tools does not bring about significant long-term voluntary compliance. The goal of any compliance

10

11
12
13
14

15

16

xii

For an introduction to the concept of tax morale, see National Taxpayer Advocate 2007 Annual Report to Congress vol. 2, 138-182 (Normative and
Cognitive Aspects of Tax Compliance: Literature Review and Recommendations for the IRS Regarding Individual Taxpayers).

See Volume 2: Small Business Compliance: Further Analysis of Influential Factors, infra.
See Volume 2: Do Accuracy-Related Penalties Improve Future Reporting Compliance by Schedule C Filers?, infra.
See Volume 2: A Comparison of Revenue Officers and the Automated Collection System in Addressing Similar Employment Tax Delinquencies, infra.

See National Taxpayer Advocate 2012 Annual Report to Congress, vol. 2, 1-70 (Factors Influencing Voluntary Compliance by Small Businesses:
Preliminary Survey Results).

See Volume 2: Small Business Compliance: Further Analysis of Influential Factors, infra. Economic deterrence, while a factor, is counterbalanced by
other economic concerns, including the taxpayer’s ability to stay in business.

Alan H. Plumley, The Determinants of Individual Income Tax Compliance: Estimating The Impacts of Tax Policy, Enforcement, and IRS Responsiveness,
Publication 1916 (Rev. 11-96), Washington, DC, 35-36; Jeffrey A. Dubin, Michael J. Graetz and Louis L. Wilde, The Effect of Audit Rates on the
Federal Individual Income Tax, 1977-1986, 43 NAT. TAX J., 395, 396, 405 (1990).
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action is that you don’t have to address that taxpayer’s noncompliance over and over again, resulting in
an endless loop of enforcement action. For all but the most determinedly noncompliant taxpayers, the
use of “softer” tools, like timely personal contacts (whether by phone or in-person), educational notices,
installment agreements, and offers in compromise, make it more likely to bring that taxpayer into future

compliance even as you address the current issue.'”

IRS Taxpayer Service Delivery is Deteriorating to a Point That Will Impact Voluntary
Compliance.

I believe that any attempt to develop a framework for IRS service delivery should begin with a discus-
sion of the mission of the Internal Revenue Service and how taxpayer service relates to the mission. It is
universally acknowledged that the IRS is the principal organization responsible for collecting the revenues
necessary to fund the numerous and diverse functions performed by the federal government, z.e., that
taxes are “the life blood” of government.’® As noted above, however, it should be clear that the mission
of the IRS is broader than merely collecting tax revenue. In fact, with the expansion of refundable tax

credits for individuals and businesses, the IRS today is a significant disburser of government payments.

There is also general agreement that the IRS is supposed to collect the correct amount of tax. This implies
that the IRS’s responsibility extends beyond ensuring that everyone pays the taxes they owe. We also have
a responsibility to ensure that taxpayers do not pay more taxes than they owe. Further, there is general
recognition that the IRS must weigh the burden it imposes on taxpayers against its mission to collect

the taxes owed. For example, Congress has never funded the IRS to conduct extensive audits of every
taxpayer every year. Besides being far too intrusive, this would place an unreasonable financial burden on

the vast majority of honest taxpayers.

Our system is based on self-assessment, but the tax laws are so complicated (and become more so each
year) that computing the correct amount of tax poses a daunting challenge for many of our citizens, and
they frequently require assistance. While some can readily afford to pay for the assistance they need, tens

of millions cannot. For these taxpayers, paying for tax assistance creates a significant financial burden.

Yet today, IRS-provided taxpayer service is increasingly and unacceptably limited. First, telephone

calls and correspondence are the two main ways taxpayers communicate with the IRS. Yet the IRS is
projecting it will answer only 61 percent of its calls this year from taxpayers seeking to speak to a live
assistor. Waiting times are approaching 20 minutes for those lucky enough to get through. If you are

a tax professional trying to resolve a problem for a client, you have a 20-minute wait on the line inaptly
named “Practitioner Priority Service.”" Similarly, our ability to process correspondence has declined.
Comparing the final week of FY 2004 with the final week of FY 2013, the backlog of taxpayer correspon-
dence in the tax adjustments inventory jumped by 217 percent (from 348,000 to 1.1 million),* and the

17 See Leslie Book, The Poor and Tax Compliance: One Size Does Not Fit All, 5 Kans. L. Rev. 1, 23-33 (2003). See also Her Majesty’s Revenue and
Customs (HMRC), HMRC Hidden Economy Strategy and Customer Segmentation (Nov. 2013). For a fascinating report on the results of a campaign
applying this methodology to increasing compliance among electricians, see Her Majesty’s Revenue and Customs, HMRC Electricians Tax Safe Plan
Research Report 260, TNS-BMRB (April 2013).

18 Bull v. U.S., 295 U.S. 247, 259 (1935).

19 IRS, Joint Operations Center, Snapshot Reports: Product Line Detail - PPS (week ending Sept. 30, 2013) (showing that the hold for FY 2013 on the
Practitioner Priority Service telephone line was 1,183 seconds). Even worse, the hold time for the final quarter of the fiscal year was 2,221 sec-
onds, or 37 minutes.

20 IRS, Joint Operations Center, Weekly Enterprise Adjustments Inventory Report (week ending Sept. 30, 2004) and Weekly Enterprise Adjustments
Inventory Report (week ending Sept. 28, 2013).
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percentage of taxpayer correspondence in this inventory classified as “over-age” increased by 361 percent
(from 11.5 percent to 53.0 percent of correspondence).?’ Correspondence generally is considered over-

age when it is 45 days old or older and the issue it addresses has not been resolved.*

Second, the IRS has abandoned return preparation in its walk-in sites, which was already limited to the
most vulnerable populations of taxpayers — the elderly, the disabled, and the low income. It also has shut
down tax law assistance on the phones after April 15, and has significantly limited the scope of questions
it is willing to answer during the filing season. Thus, in the United States today, tax preparation and filing
assistance is now, for the most part, privatized. That is, for a taxpayer to comply with his or her require-
ment to file a tax return, the taxpayer generally must pay for assistance, pay for software, and pay for
advice. This is an unprecedented change in tax administration and it is not a good one. It is particularly
devastating when one considers that over 50 percent of prepared individual returns are completed by
unenrolled return preparers® — the very preparers the IRS is now hamstrung over regulating because of
pending litigation in the federal courts. So while we hash out this issue in the courts, millions of taxpay-

ers are exposed to the risk of incompetent and even fraudulent return preparers.®

In addition, millions of low and middle income taxpayers are “touched” annually by IRS programs that
propose additional assessments, such as correspondence audits, math error, and automated underreporter
(AUR) programs. Other programs hold refunds that IRS filters have identified as questionable or poten-
tially fraudulent.”® These proposed additional assessments and refund holds are not always correct, and

taxpayers frequently need help understanding IRS notices and other communications.*

Low and middle income taxpayers generally cannot afford to pay practitioners to work with the IRS to
resolve these kinds of issues. They rely on IRS assistance through our various channels, such as the toll-
free line, correspondence, and walk-in sites. If, as I propose in the Taxpayer Bill of Rights, we accept that
these taxpayers have a right to pay the correct amount of tax, i.e., that they should not pay taxes they do not
actually owe, and should not be subjected to unreasonable financial (or other) burden, the IRS has an ob-
ligation to provide a reasonable level of service to help them do so. Similarly, practitioners who interface

with the IRS on behalf of taxpayers require a reasonable level of service. I think we must acknowledge

21
22

23
24

25
26

Xiv

IRS, Joint Operations Center, Adjustments Inventory Reports: July - September Fiscal Year Comparison (FY 2004 Through FY 2013).

Wage and Investment Division (W&I) FY 2012 Account Management Program Letter and Operating Guidelines (Dec. 12, 2011). In some instanc-
es, the definition of over-age varies based on factors such as the type of work, the program, the site, and inventory levels. TAS conversation with
Joint Operations Center Paper Inventory Analyst (Dec. 13, 2011).

IRS Compliance Data Warehouse, Individual Returns Transaction File and Return Preparers and Providers Database (Tax Year 2011).

Loving v. IRS, 917 F. Supp. 2d 67 (D.D.C. Jan. 18, 2013), motion to suspend injunction pending appeal denied but injunction modified by 920

F. Supp. 2d 108 (D.D.C. Feb. 1, 2013), appeal docketed, No. 13-5061 (D.C. Cir. Feb. 22, 2013), motion for stay pending appeal denied, 111
A.FET.R.2d (RIA) 1384 (D.D.C. Mar. 27, 2013), oral argument, No. 13-5061 (D.C. Cir. Sept. 24, 2013). See Most Serious Problem: Regulation of
Return Preparers: Taxpayers and Tax Administration Remain Vulnerable to Incompetent and Unscrupulous Return Preparers While the IRS Is Enjoined
from Continuing its Efforts to Effectively Regulate Return Preparers, infra. See generally, Nina E. Olson, More Than a “Mere” Preparer: Loving and
Return Preparation, 2013 TNT 92-13, Tax Notes Today (May 13, 2013).

See Most Serious Problem: Revenue Protection: Ongoing Problems with IRS Refund Fraud Programs Harm Taxpayers by Delaying Valid Refunds, infra.

For example, in tax year 2009, nearly 300,000 returns contained errors with dependent taxpayer identification numbers (TINs). During math error
processing, the IRS disallowed over $200 million of credits claimed on these returns, but subsequently reversed at least part of its dependent TIN
math errors on 55 percent of them. Ultimately about 150,000 taxpayers had their refunds restored. On average, the IRS allowed nearly $2,000
per return after the initial disallowance, with a delay of nearly three months. The total restored to taxpayers was about $292 million. This
amount exceeds the amount of credits that were initially disallowed, because it includes both restored credits and related tax reductions (e.g.,
taxpayers got the benefit of exemptions that were initially disallowed when the credits were disallowed). Furthermore, analysis of a sample of tax-
payers who did not contest these assessments showed that about 40,000 taxpayers were denied refunds they were probably entitled to receive.
See National Taxpayer Advocate 2011 Annual Report to Congress vol. 2, 116-120 (Math Errors Committed on Individual Tax Returns - A Review of
Math Errors Issued on Claimed Dependents).
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that service delivery is as integral to the IRS mission as collecting taxes and enforcing the tax laws, and

fund it accordingly.

Automation Is Not a Complete Solution

To address ongoing budget pressures, the IRS is increasingly turning away from personal service toward
automation, and it is clear that cost-effective innovations could yield improvements in taxpayer service.
For example, the IRS allows taxpayers to conduct simple actions through IRS.gov. However, taxpayers

cannot use the site for such tasks as:
= Correcting computational errors;
® Checking account status; or

® Obtaining prior year return information immediately.

By requiring a taxpayer to write, call, or visit a Taxpayer Assistance Center (TAC) to complete these

tasks, the IRS creates a higher volume of calls, correspondence, and TAC visits, burdening taxpayers and
creating additional work for itself. Moving tasks to the Internet would enable computer-savvy taxpayers
to use this channel for these actions and could reduce stress on IRS walk-in, telephone and correspon-
dence resources, allowing IRS assistors to focus on taxpayers who need and prefer the TACs, the phone or

correspondence.

While automated options are an important component of a comprehensive taxpayer service strategy, the
IRS cannot rely solely on these options to close gaps. As the tax code grows more complex, taxpayer
issues become increasingly difficult and harder to resolve through automation. Additionally, IRS research
shows that taxpayers prefer personal service for some activities, and that certain segments of the taxpaying
public are unable or unwilling to use automation. In a congressionally mandated update to a Taxpayer

Assistance Bluepring, the IRS stated:

[T]axpayers report they use IRS.gov most often to complete transactional tasks (i.e., tasks that
require minimal in-person assistance, such as obtaining a form or publication). However,
when responding to a notice or obtaining payment information, taxpayers said that they

are more likely to call the IRS toll-free telephone lines.... Research also suggested that age,
income, and education are correlated to taxpayer behavior, and recent findings show that
taxpayers with lower household incomes reported higher use of non-web-based IRS service
channels than taxpayers in higher income households. ... Low income, limited English pro-
ficient (LEP), and elderly taxpayers tend to report a somewhat higher preference for the TAC
channel and a lower preference for the electronic channel than the majority of taxpayers as a
whole.... Low income and LEP taxpayers report using the telephone channel more than the

overall taxpaying population.?’

The IRS is Judged on Measures that Undercut Taxpayer Service

Unfortunately, many of the measures stakeholders routinely apply to the IRS do not acknowledge the

importance of service delivery. Invariably, the focus is on reducing the tax gap through enforcement

27 See IRS, Annual Report to Congress: Progress on the Implementation of The Taxpayer Assistance Blueprint Five-Year Progress Report: FY 2008~
FY 2012 7-8 (Apr. 22, 2013).
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efforts, or improving efficiency as measured by return on investment (ROI). Each year, for example, the
IRS publishes a document entitled “Enforcement and Service Results” on its website. The data is viewed
with considerable interest by the tax administration community. At this writing, the FY 2012 results

are the most recent posted. They contain seven pages of “Enforcement” data that show Enforcement
Revenue Collected broken out by Examination, Collection, Appeals, and Document Matching; staffing
for “key enforcement occupations”; audit rates for individuals overall and by income range; audit rates for
various types of business entities; the number of levies, liens and seizures during the past year; and data on
criminal investigations. At the end, there is just a single page of basic “Service” data. This heavy emphasis
on enforcement measures relative to service delivery measures is indicative of IRS priorities, and suggests

the need for a stronger commitment to providing high quality service to taxpayers.

The IRS’s service activities compete with its enforcement programs for funding. While research shows
that taxpayer service contributes to voluntary compliance, measuring the direct dollar impact of service on
compliance (i.e., the ROI of IRS services) is at best very difficult. Thus, we recommend IRS funding be
based on its obligation to deliver an acceptable level of service to the nation’s taxpayers rather than a return
on investment approach that emphasizes enforcement at the expense of service. In other words, if we
acknowledge that quality taxpayer service is a fundamental taxpayer right and an integral component of
the IRS’s mission, then funding for IRS services should be based on service measures and set at a level that

ensure the IRS will fulfill that right and achieve its mission.

IRS Needs Better Taxpayer Service Measures that Will Drive Better Funding and Resource
Allocation Decisions

The IRS should develop and publish a comprehensive suite of service measures that can serve as the
basis for funding decisions, while holding the IRS accountable for efficient and effective service deliv-
ery. Elsewhere, I have offered detailed guidelines for the creation of a portfolio of measures that would
enable both the IRS and external stakeholders to evaluate the effectiveness of IRS service delivery.?
These measures would also enable the IRS to identify performance gaps that could guide the creation of
performance improvement goals. A principal feature of this proposed framework is the inclusion of the
following types of measures for each of the IRS service delivery channels (telephone, face-to-face, elec-

tl‘OﬂiC, correspondence):

B Access — level of service, wait time (including, where applicable, time waiting for service, and time

waiting for a response).
= Customer satisfaction.
= Accuracy.

= Issue resolution — Ze., did the IRS completely resolve the taxpayer’s problem(s)?

Stakeholders are also keenly interested in how well the IRS is delivering each of its major services (e.g.,
return preparation, refund inquiries, tax law inquiries). The IRS could report select service delivery

measures for each of its major service activities:

= Taxpayer awareness of the availability of the various service types by channel.

28 See IRS, Annual Report to Congress: Progress on the Implementation of the Taxpayer Assistance Blueprint (April 2009 to September 2010) 54-57
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= Customer satisfaction with each service type by channel.

= Issue resolution for each service type by channel.

Access for Limited English Proficiency and disabled taxpayers for each service type by channel.

Number of returns prepared by Taxpayer Assistance Centers and Volunteer Income Taxpayer

Assistance programs.

In this year’s annual report, we discuss a project that TAS and the Wage and Investment (W&I) Operating
Division have developed to enable the IRS to identify a proper balance between automated and personal
service delivery.” We are developing a ranking methodology for IRS taxpayer services that takes taxpayer
needs and preferences into account. The goal of the project is to identify, from both the government
perspective and the taxpayer perspective, the value of each of the major taxpayer services offered by the
IRS. This approach enables the IRS to identify the core service activities that taxpayers need in order to
comply with the tax laws. In the face of budget or staffing constraints, the IRS will be able to use this
ranking methodology to make resource allocation decisions based on highest valued services. Moreover,
by weighting the values of criteria differently, the IRS can change the ranking of a given service. For ex-
ample, if we believe that our system should make a special effort to assist vulnerable taxpayer populations,

we should give more weight to the “vulnerable populations” criterion in our ranking formula.

Taxpayer Service Is Not an Isolated Function But Must Be Incorporated Throughout All IRS
Activities, Including Enforcement.

The goal of a comprehensive, modern taxpayer service plan should be to maintain and increase voluntary
compliance. In order to achieve that goal, the IRS should stop approaching service and enforcement as
separate tracks. The IRS enforcement functions, such as audit and collection, should not be excused from
having to address the issue of taxpayer service. If a taxpayer makes a reporting error, for example, the
enforcement functions should not only seck to assess and collect any underpayment of tax but should also
educate the taxpayer to reduce the likelihood that the taxpayer will make the error again. In this way, the

IRS can and should integrate service within its enforcement activities.

It is a truism that “you get what you measure.” IRS enforcement functions are measured primarily by
the tax dollars assessed and collected, and the audits closed, liens filed, and levies issued. These measures
have the effect of telling IRS employees that enforcement activity is what counts, and taxpayer education,

problem resolution, and long-term voluntary compliance do not.

To change this mindset and to bring IRS enforcement into alignment with the observation that taxpayer
service is the most influential compliance factor, I provide a “report card” of measures at the end of this
preface that, from the Taxpayer Advocate Service’s perspective, would provide a good indication whether
the IRS is treating U.S. taxpayers well and furthering voluntary compliance. Some of the measures are
available today; others still need to be developed. Significantly, measures that show the impact IRS activi-
ties have on voluntary and future compliance and how effective the IRS has been in protecting taxpayer
rights are missing from the IRS’s current suite of measures. I encourage the IRS to work with TAS to

develop these measures. In future reports, we will publish and track IRS performance on these measures.

29 See Volume 2: The Service Priorities Project: Developing a Methodology for Optimizing the Delivery of Taxpayer Services, infra.
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In a budget-constrained environment, the IRS tends to fall back on automated enforcement activity
instead of personal contacts, regardless of whether that automated activity is productive or detrimental to
voluntary compliance. In many cases, the IRS ignores its own research findings and persists in unproduc-
tive and taxpayer-harmful activity. This pattern is no more obvious than in the area of IRS Collection

activities, as I discuss in the following section.

15 Years After RRA 98, The IRS Collection Operation Is Entrenched in Unproductive
Methods that Do Not Promote Voluntary Compliance.

Earlier this year, the Treasury Inspector General for Tax Administration (TIGTA) released a report on Zrends
in Compliance Activities Through Fiscal Year 2012.*° The report discusses the challenges the IRS is currently
facing with reductions in resources available for IRS enforcement activities, and what TIGTA identified as

a significant decline in enforcement revenue. In regard to the IRS Collection function, the TIGTA report
notes that “new Taxpayer Delinquent Account (TDA) receipts continue to outpace closures,” and devotes

a separate section to the decreases in the IRS’s use of liens, levies, and seizures.’’ While TIGTA does not
directly link the decline in enforcement revenue to the reductions in liens, levies, and seizures, these collec-

tion actions are nevertheless highlighted in the discussion of Collection’s “mixed results.”

TIGTA’s observations are strikingly similar to assessments made of the IRS Collection program shortly
after the implementation of the IRS Restructuring and Reform Act of 1998 (RRA 98). For example, in
its May 2002 report titled Impact of Compliance and Collection Program Declines on Taxpayers, the General
Accounting Office (GAO, now the Government Accountability Office) reported that IRS Collection
programs showed declines in business results and staffing, concluding that “declining staff and productiv-
ity, and an emphasis on taxpayer service contributed to compliance and collection declines.” The GAO
report also made specific mention of the IRS’s decreasing use of enforcement sanctions, noting that the

number of liens, levies, and seizures “dropped precipitously” between fiscal years (FY) 1996 and 2000.%

A commonly held perception following the implementation of RRA 98 was that the reductions in liens,
levies, and seizures reflected a general decline in IRS enforcement, particularly in respect to the IRS
Collection operations, and that the IRS’s new emphasis on taxpayer service was incompatible with a ro-
bust collection program. In fact, later discussions of collection program results commonly compared lien
and levy activity with pre-RRA 98 levels, and increased activities in these enforcement areas were cited as

improvements in IRS performance.*

The IRS needs to embrace an expanded understanding of Collection “enforcement” actions.

This unfortunate focus on counting the wrong things — to the detriment of measuring performance fac-

tors that truly are important in tax administration — mitigated the positive impact that RRA 98 and the
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TIGTA, Ref. No. 2013-30-078, Trends in Compliance Activities Through Fiscal Year 2012 (Aug. 23, 2013). This review of nationwide compliance sta-
tistics for the IRS’s Collection and Examination function activities has been conducted annually by TIGTA since FY 2000.

GAO, GAO-02-674, Impact of Compliance and Collection Program Declines on Taxpayers 11 (May 2002).
Id. at 12 (May 2002).

IRS, Statement by IRS Commissioner Mark W. Everson, IRS Improves Enforcement and Services in 2005 (Nov. 2005). This press release noted
that “In our collection activities, levies and liens have recovered to pre-RRA '98 levels.” (Emphasis added) IRS, Statement by IRS Commissioner
Mark W. Everson, Fiscal Year 2006 Enforcement and Service Results (Nov. 2006). The press release noted, “Overall, some of our most common
enforcement tools at the IRS also showed increases. In our collection activities, levies and liens continue to top their 1998 levels.” (Emphasis
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subsequent IRS restructuring efforts might have had on the IRS Collection program. For example, the
GAO report noted that between fiscal years (FY) 1996 and 2001, “cases closed declined by 36 percent, re-
flecting significant declines in both staff time and productivity.”® However, the report later mentions that
case closures resulting in full paid accounts or installment agreements did not change for field collections
and actually increased for telephone collections.®® In fact, IRS data reveal that the substantial reductions
in liens and levies that the IRS experienced post-RRA 98 had o discernible impact on the collection of
delinquent revenue during this period.”” Unfortunately, the IRS’s preoccupation with the volumes of

lien and levy actions hampered efforts to identify the collection treatments that successfully delivered this
revenue, with the aid of improved taxpayer service, e.g., timely personal contacts, and more flexibility in

the use of payment options such as installment agreements and offers in compromise.

In FY 2013, we see a very similar situation developing with respect to the status of the Collection
program. Severe budget cuts have contributed to reductions in Collection staffing, and significant
changes in IRS collection policies implemented in FY 2011 and 2012 (i.e., the so-called IRS “Fresh Start
Initiative”) have placed greater emphasis on more flexible collection decisions, as opposed to increased use
of traditional enforcement actions. Consequently, in FY 2013, lien filings by the IRS were 45 percent
less frequent than in FY 2010, and levies have been reduced by 51 percent since FY 2011. Yet, these
reductions do not appear to have had a7y negative impact on revenue collections. In fact, delinquent tax
dollars collected on open TDA accounts, installment agreements, and offers in compromise have actually
increased by 16.3 percent from FY 2010 through FY 2013.%

Levies Issued, Liens Filed, and Dollars Collected (TDAs, IAs, OICs)

Fr2o10 $15.6 bil
FY2011
$17.0 bil
FY 2012
$17.9 bil
FY2013
$18.2 bil
B Levies Issued Liens Filed [ Dollars Collected (TDAs, IAs, OICs)

If history continues to repeat itself, observers soon will be pointing to the declines in liens and levies, and

questioning whether the IRS enforcement programs are “broken.” To counter this cycle, I urge the IRS to
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GAO, GAO-02-674, Impact of Compliance and Collection Program Declines on Taxpayers 12 (May 2002).
Id.

IRS Data Book 1996 to 2001. In FY 1997, the IRS reported a total yield from taxpayer delinquent accounts of $29,913,365, while also reporting
the issuance of 3,659,000 levies and the filing of 544,000 liens. In FY 2000, levy issuances had dropped to 220,000 and lien filings totaled
288,000. However, total collection yield for FY 2000 was reported as $29,935,564 — slightly more than FY 1997. In FY 2001, after several
years of reduced lien and levy activity, the IRS reported total collection yield of $32,186,839 — an eight percent increase over FY 1997, even
though the approximately 674,000 levies issued remained at only 18 percent of the FY 1997 level.

IRS, Collection Activity Reports, NO-5000-2, Taxpayer Delinquent Accounts Report; NO-5000-6, Installment Agreement Report; NO-5000-108, Report
of Offer in Compromise Activity (FY 2010 to 2013).
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expand the traditional definition of “enforcement” to include collection actions such as installment
agreements, offers in compromise, and reminder notices that are demonstrably effective both in collecting
delinquent revenue and in ensuring that delinquent taxpayers are compliant with their future tax

obligations.

Critical Success Factor #1 for IRS Collection Work: Focus on the use of timely personal contacts
Jor taxpayers who do not self-correct during the collection notice process.

A critical component of any effective and efficient collection operation is a timely, meaningful contact
with the debtor, which is designed to address the full scope of the delinquency problem and expeditiously
implement a realistic payment solution. In fact, an IRS research study published in FY 2012 noted,
“[TThe number one action leading to case closure [in the Automated Collection System or ACS] is a tele-
phone call with the taxpayer.”® Ironically, even though the IRS data presented in the study indicates that
the majority of cases closed by ACS during the study period did not involve levy actions, and a relatively
small number of levy issuances actually generated case closing actions, a key recommendation from the

study was to issue more levies."°

For the past several years, I have urged the IRS to review its practices involving the use of liens and levies,
and rarely use these enforcement tools to initiate taxpayer contacts. These practices are not necessary, nor
do they routinely generate productive taxpayer contacts. In fact, considering the high volume of cases
not resolved by ACS, the IRS should be concerned that the reliance on “heavy-handed” enforcement
may actually be discouraging taxpayers from coming forward to seek assistance from the IRS to resolve
their tax debt problems. In this year’s annual report, we address concerns with the IRS’s over-reliance on

automated levies as “calling cards.”!

Critical Success Factor #2 for IRS Collection Work: Meet the needs of the taxpayer by expediting
the assignment of collection cases to employees who are trained and empowered to resolve them.
TIGTA has reported that IRS enforcement revenue declined by nine percent from FY 2011 to 2012, and
specifically noted that dollars collected by ACS in FY 2012 declined for the first time in four years. It

is interesting to note, however, that Collection enforcement yield — overall — has actually increased by
eight percent from FY 2010 to 2013. Moreover, although Collection yield did decline by almost three
percent from FY 2011 to 2012, upon closer examination, the reductions were primarily in the collec-
tion of business taxes.”” Remarkably, the IRS collected approximately $602 million less in delinquent
taxes withheld by employers in FY 2012 — the year the IRS opted to assign a greater percentage of

these cases directly to ACS, rather than expedite their delivery to revenue officers in the field.* In fact,
through FY 2013, the IRS has collected 12 percent less delinquent withholding taxes from business

taxpayers than during the same period in FY 2011.% Conversely, collections on delinquent taxes related
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IRS, SB/SE Research, Project DENO181, Automated Collection System (ACS) Closed Case Actions 35 (Aug. 2012).

Id. For more details on this research study, see Most Serious Problem: Collection Strategy: The Automated Collection System’s Case Selection and
Processes Result in Low Collection Yields and Poor Case Resolution, Thereby Harming Taxpayers and the Public Fisc, infra.

See Most Serious Problem: Collection Strategy: The Automated Collection System’s Case Selection and Processes Result in Low Collection Yields And
Poor Case Resolution, Thereby Harming Taxpayers and the Public Fisc, infra.

IRS, Total Enforcement Revenue Collected (TERC) database, available at http://cdw.web.irs.gov/EnforcementRevenueSummary.aspx (last visited
Dec. 23, 2013).

Id. In FY 2012, the IRS reported collecting $4.371 billion in delinquent withholding taxes. In FY 2011, the IRS reported collecting $4.973 billion
in delinquent withholding taxes.

Id. In FY 2013, the IRS reported collecting $4.366 billion in delinquent withholding taxes.
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to individual income taxes have increased by 16 percent since the implementation of the “Fresh Start
Initiative” in FY 2010, which involved policy changes primarily associated with income tax debts related

to individuals.®

In addition to timely interventions, another critical success factor for an effective collection operation

is to ensure that cases are routinely assigned to employees who are trained and empowered to provide
service that meets the specific needs of their customers. Since the implementation of RRA 98, the IRS
Collection functions have strayed from this critically important concept. In this report, we discuss how
IRS case assignment practices involving business-related tax delinquencies are neither efficient nor effec-

tive, and have resulted in billions of dollars of lost revenue.

Critical Success Factor #3 for IRS Collection Work: Provide reasonable payment solutions as
early in the collecting process as possible.

Successful collection operations embrace the concept of contacting delinquent customers early, and
quickly negotiating agreements for realistic payment solutions. In FY 2011, the IRS revised the collec-
tion policies governing the use of installment agreements (IA) and offers in compromise (OIC) to make it
easier for more taxpayers to enter into “streamlined” payment agreements or qualify for OICs in appropri-
ate situations. However, since the implementation of the new “streamlined” IA criteria, the number of
IAs has actually declined by 11 percent,”” while the IAs granted to business taxpayers have dropped by 17
percent since FY 2011. The IRS collected approximately $11.1 billion with IAs in FY 2013 — more
than all other collection treatments on TDA accounts combined.”” Yet, the IRS continues to struggle
with the reality that flexible payment options represent the government’s best option to collect much of its

current inventory of delinquent tax debts.

At the conclusion of FY 2013, the IRS reported over 848,000 taxpayers with TDA accounts in the
Collection Queue, representing $49.9 billion in delinquent taxes.® The inventory of TDA cases that the
IRS reported as “shelved” stands at an all-time high of $14.4 billion, while the overall inventory of cases
reported by the IRS as “currently not collectible” included a staggering $82.8 billion in September 2013.%!
Realistically, without a more proactive approach to using IAs and OICs to resolve these accounts, the

majority of this revenue will likely never be collected.

In this year’s Annual Report, we identify and discuss how existing systemic and cultural issues serve as

barriers for taxpayers attempting to negotiate fair, reasonable payment solutions for tax debt problems.*
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IRS, Total Enforcement Revenue Collected (TERC) database, available at http://cdw.web.irs.gov/EnforcementRevenueSummary.aspx (last visited
Dec. 23, 2013). In FY 2013, the IRS reported collecting $23.575 billion on individual income tax delinquencies — a 16 percent increase over the
$20.344 billion collected in FY 2010.

See Most Serious Problem: Collection Process: IRS Collection Procedures Harm Business Taxpayers and Contribute to Substantial Amounts of Lost
Revenue, infra. See also Volume 2: TAS Research Study: A Comparison of Revenue Officers and The Automated Collection System In Addressing
Similar Employment Tax Delinquencies, infra.

IRS, Collection Activity Report NO-5000-6, Installment Agreement Report (FY 2011 to 2013).
Id.
Id.

IRS, Collection Activity Report NO-5000-2, Taxpayer Delinquent Accounts Report (Sept. 2013). The Collection Queue is an inventory of TDA
accounts that are active, but unassigned to the ACS or CFf functions. See IRM 5.1.20.2 (May 27, 2008).

IRS, Collection Activity Report NO-5000-149, Recap of Accounts Currently Not Collectible Report (Sept. 2013).

See Most Serious Problem: Collection Process: IRS Collection Procedures Harm Business Taxpayers and Contribute to Substantial Amounts of Lost
Revenue, infra.
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Critical Success Factor #4 for IRS Collection Work: Focus enforcement efforts on the most
serious compliance problems in order to maximize the benefits of available Collection resources.
In a budget environment characterized by severe cuts and limited staffing, the IRS Collection operation
needs to focus its resources on programs that maximize the benefits to the government in recovering lost
revenue and improving voluntary compliance. However, the improvement of case-processing efficiencies
in the application of IRS compliance programs must only be accomplished along with careful consider-

ation of taxpayer rights and taxpayer service.

For several years, I have expressed concerns with the IRS’s use of automated levies.”> Of particular
concern are levies on Social Security retirement income, which frequently result in economic hardship
for low income taxpayers, who rely on these payments to meet their necessary living expenses. The IRS
continues to issue millions of these levies each year through the Federal Payment Levy Program and has
not yet adequately addressed my concerns about the impact of this program on some of the most vulner-
able members of our society. As a result, many taxpayers, who are currently living on income at or near
poverty levels, continue to suffer undue economic and emotional harm while dealing with the IRS to
resolve these levies. Most recently, the Deputy Commissioner of Services and Enforcement rescinded my
Taxpayer Advocate Directive (TAD) in which I directed the IRS to protect a subset of these taxpayers.™
In rescinding the TAD, the IRS ignores both case law and a conclusive research study showing harm to
these taxpayers. Thus, in this year’s annual report, I again urge the IRS to implement more safeguards
into the current practices used with automated levies to prevent harm for low income taxpayers, and

provide timely relief to taxpayers who have already been harmed by these enforcement actions.>

Conclusion

This year, TAS sponsored a series of focus groups with taxpayers to ascertain their reaction to a proposed
Taxpayer Bill of Rights. In these discussions, the one right that taxpayers flat out did not find credible
was the right to quality service. When we link this observation to a finding from our 2012 survey of
noncompliant sole proprietors that they believed the IRS is more interested in collecting the tax than in
getting the right answer, and this year’s finding that taxpayer service and trust are the most influential fac-
tors for small business compliance, one can easily conclude that taxpayer service is one of, if not the, most
significant determinant for voluntary compliance and keeping noncompliance from growing. It may not

bring in the hard-core noncompliant taxpayers, but it is absolutely critical to many others.

Rather than generating all sorts of automated compliance touches — including Automated
Underreporter, Automated Substitute for Return, and math error notices that we later abate, which create
work for ourselves and torments taxpayers unnecessarily — the IRS should explore alternative approaches
to engendering compliance. What if we came up with a strategy for underreporting and nonfiling that

incorporated local compliance initiatives? Working through local networks like local trade and business

53 National Taxpayer Advocate 2011 Annual Report to Congress (Most Serious Problem: The New Income Filter for the Federal Payment Levy Program
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Does Not Fully Protect Low Income Taxpayers from Levies on Social Security Benefits 350-365).

Taxpayer Advocate Directive (TAD) 2012-2 (Taxpayers Whose Incomes Are Below 250 percent of the Federal Poverty Level Set by the Department of
Health and Human Services and who receive Social Security or Railroad Retirement Board Benefits Should Be Screened Out of the Federal Payment
Levy Program (FPLP) regardless of unfiled returns or outstanding business debts) (Jan. 12, 2012). See also Memorandum from John M. Dalrymple,
IRS Deputy Commissioner, Services and Enforcement to Nina E. Olson, National Taxpayer Advocate, TAD 2012-2, Low Income Filter in the Federal
Payment Levy Program (Dec. 20, 2013).

See Most Serious Problem: Hardship Levies: Four Years After the Tax Court’s Holding in Vinatieri v. Commissioner, the IRS Continues to Levy on
Taxpayers it Acknowledges Are in Economic Hardship and Then Fails to Release the Levies, infra.
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groups, would we be more successful in promoting long-term voluntary compliance?*® If we incorporated
truly virtual face-to-face audit and collection appointments into our enforcement strategy — where the
taxpayer or representative could schedule a “virtual” appointment with the IRS and communicate face-to-
face in a secure virtual environment, would we achieve higher response rates, better resolutions, and more
education of the taxpayer? What would happen if we required local IRS managers and enforcement per-
sonnel to go out in the community and conduct outreach? They could learn about the specific challenges
taxpayers face in trying to comply with the tax laws, which would be valuable information for developing

future compliance and education initiatives.

None of these things is out of reach, and except for the virtual meetings, they could be done tomorrow —
for almost no expense (just a redeployment of the same resources). And the virtual technology is avail-
able — many federal agencies, including the Social Security Administration, which has the same concerns

about the privacy of its proceedings, are using this technology today.

My plea to Congress, then, is to fund taxpayer service, hold enforcement accountable for a more holistic
approach, ensure taxpayer rights are the framework of analysis for all IRS initiatives, and provide the
appropriate funding and oversight to bring the IRS into the 21st century, both in terms of technology
and more importantly in terms of its understanding of taxpayer motivations and the factors influencing

compliance behavior.

We are at a crossroads. We can continue to operate as we have in the past, where success is measured

by the least productive aspect of our work (enforcement). Or we can be open to the possibility that
enforcement dollars, levies, and liens may not be the optimal measures of the IRS’s success in maximizing
voluntary (and overall) tax compliance — and engage in an open dialogue about alternative ways to most

effectively accomplish the IRS’s mission.

As we conclude a tumultuous year for the agency, I look forward to working with you to chart a better

path forward, and I stand ready to assist you in any way that I can.
Respectfully submitted,
Nina E. Olson

National Taxpayer Advocate
31 December 2013

56 Her Majesty’s Revenue and Customs (HMRC) has undertaken just such an initiative to address the “hidden economy.” See Her Majesty’s Revenue
and Customs (HMRC), HMRC Hidden Economy Strategy and Customer Segmentation (Nov. 2013).
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National Taxpayer Advocate Report Card: Measuring the IRS’s
of Taxpayer Rights and Promotion of Voluntary Compliance

Prones DA

Protection

Number of calls Yes
Percentage of taxpayers able to speak to live assistor (LOS) — Toll Free Yes
Percentage of taxpayers able to speak to live assistor (LOS) — NTA Toll Free Yes
Percentage of taxpayers able to speak to live assistor (LOS) — Practitioner Priority Yes
Percentage of calls answered (LOS) Yes
Average wait time to reach live assistor (speed of answer) Yes
Accuracy — Percent of times the information given and actions taken were correct No
Awareness of service (or utilization) No
IMF volume Yes
BMF volume Yes
Average days in inventory (by unit or by IMF/BMF) Yes
Percentage of inventory overage (by unit or by IMF/BMF) Yes

Examination

* All items broken out by type of exam — office, correspondence, field

Data Available?

No change rates Yes
Agreed rates Yes
Non-response rates Yes
Percentage of cases appealed Yes
Offer in Compromise: Number of Offers Submitted Yes
Offer in Compromise: Percentage of Offers Accepted Yes
Installment Agreements: Number of Individual & Business |As Yes
Streamlined Installment Agreements (ACS): Number of Individual & Business IAs Yes
Streamlined Installment Agreements (CFf): Number of Individual & Business IAs Yes
Number of OICs Accepted per Revenue Officer Yes
Number of I1As Accepted per Revenue Officer Yes
Percentage of cases in the queue or CNC Yes
Age of delinquencies in the queue Yes
Percentage of cases where the taxpayer is fully compliant upon closure compute
Percentage of cases where the taxpayer is fully compliant after five years compute
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Data Available?

Appeals

Rate of appeal to Tax Court
Average number of days in Appeals to reach resolution

Customer Satisfaction of service in Appeals (Including perceptions of independence and fairness)

Yes
Yes

Yes

Tax Exempt / Government Entities
Employee Plans: Average age of determination requests

Exempt Org: Average age of determination requests, including average age for first read, intermediate, and
full development cases

Toll Free LOS

Data Available?

Data Available?

Other — Apply to All Functional Areas

IRS Issue Resolution — Percentage of taxpayers who had their issue resolved as a result of the service they
received

Taxpayer Issue Resolution — Percentage of taxpayers who reported their issue was resolved after receiving
service

Wait time — Average time taxpayer spent waiting before receiving service
Number of complaints (by process) received by phone, by mail, or reported on social media

Percentage of calls/letters/issues resolved in a single 2-way communication (single call, single meeting, or
single exchange of correspondence)

Percentage of noncompliant taxpayers (non-filers, under-reporters, or those with delinquencies) who are
compliant after the IRS (or a given IRS business unit) closes their cases

Percentage of noncompliant taxpayers (non-filers, under-reporters, or those with delinquencies) who are
compliant five years after the IRS (or a given IRS business unit) closes their cases

Percentage of taxpayers subject to IRS burden (e.g., received a notice from math error, AUR, ASFR, audit,
collection, or had a refund delayed) who were (or may have been) compliant (i.e., those whose math error,
AUR, or ASFR resulted in no net increase in tax, those with delayed refunds that were ultimately paid, those
who appeared to have delinquencies but where nothing was ultimately collected)

Percentage of closed cases (selected at random and stratified by outcome) where the taxpayer reported that
the IRS actually resolved their case and resolved it fairly

Average days between the due date of the return and final resolution of any liability
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THE MOST SERIOUS PROBLEMS ENCOUNTERED BY TAXPAYERS: Introduction

Internal Revenue Code (IRC) § 7803(c)(2)(B)(ii)(III) requires the National Taxpayer Advocate to prepare
an Annual Report to Congress that contains a summary of at least 20 of the most serious problems
encountered by taxpayers each year. For 2013, the National Taxpayer Advocate has identified, analyzed,

and offered recommendations to assist the IRS and Congress in resolving 25 such problems.

As in earlier years, this report discusses at least 20 of the most serious problems encountered by taxpay-
ers — but not necessarily #be top 20 most serious problems. That is by design. Since there is no objective
way to select the 20 most serious problems, we consider a variety of factors when making this determina-
tion. Moreover, while we carefully rank each year’s problems under the same methodology (described

immediately below), the list remains inherently subjective in many respects.

To simply report on the top 20 problems would limit our effectiveness in focusing congressional, IRS,
and public attention on critical issues. It would require us to repeat much of the same data and propose
many of the same solutions year to year. Thus, the statute gives the National Taxpayer Advocate flexibility
in selecting both the subject matter and the number of topics to be discussed and to use the report to put

forth actionable and specific solutions instead of mere criticism and complaints.

Changes in Approach from Prior Years’ Reports

This year, we have altered the format of the Most Serious Problem discussions in two important respects.
First, we are not including an IRS response to our initial discussions and thus are no longer including
the National Taxpayer Advocate’s response to the IRS’s comments. Second, we will be publishing the
IRS formal response in conjunction with the National Taxpayer Advocate’s report issued on June 30." In
large part, this change was necessary so that we could issue the Annual Report as close as possible to the
December 31 statutory deadline, given the 16-day government shutdown, which hit at a particularly

crucial time in the report’s editing and review schedule.”

This change in approach, however, also brings us into conformity with the specific statutory language of
IRC § 7803(c)(2)(B)(iii), which requires the National Taxpayer Advocate to submit her reports “directly”
to the House Committee on Ways and Means and the Senate Committee on Finance “without any prior
review or comment from the Commissioner, the Secretary of the Treasury, the Oversight Board, any other

officer or employee of the Department of the Treasury, or the Office of Management and Budget.”

This statutory directive was designed to enhance and protect the independence of the National Taxpayer
Advocate’s observations and comments.* It reflects a radical change from prior law, which required

the Taxpayer Ombudsman to co-author the report to Congress with the IRS Assistant Commissioner

IRC 7803(c)(2)(B)(i).

IRC 7803(c)(2)(B)(ii) requires the National Taxpayer Advocate to submit an “activities” report to the tax-writing committees of Congress not later
than December 31 of each calendar year.

IRC § 7803(c)(2)(B)(iii).

The stated objective of these reports is “for Congress to receive an unfiltered and candid report of the problems taxpayers are experiencing and
what can be done to address them. The reports by the Taxpayer Advocate are not official legislative recommendations of the Administration;
providing official legislative recommendations remains the responsibility of the Department of Treasury.” Joint Committee on Taxation, General
Explanation of Tax Legislation Enacted in the 104th Congress, JCS 12-96, 21 (Dec. 18, 1996).
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(Taxpayer Services).” Congress provided for the IRS’s ability to comment and respond to the National
Taxpayer Advocate’s recommendations (both in the Annual Reports and elsewhere) by requiring the
Commissioner to “establish procedures requiring a formal response to all recommendations submit-
ted to the Commissioner by the National Taxpayer Advocate within 3 months after submission to the
Commissioner.”

In past years, as noted above, the National Taxpayer Advocate submitted her initial analyses with prelimi-
nary recommendations to the IRS responsible officials prior to publication and delivery to Congress. We
allowed the IRS 30 days to respond to our preliminary recommendations. Included in that 30-day period
was a seven-day timeframe within which the IRS could identify any factual errors we may have made in
the analyses. We asked the IRS to respond specifically to our preliminary recommendations in the hope
we could reach agreement and thus not include them in the final recommendations. Regrettably, as

discussed below, the IRS agreed to very few preliminary recommendations.

The historic approach to the Annual Report to Congress, which appears to have been carried over

from at least 2000, is very difficult to square with the direct and explicit statutory language. The IRS
Commissioner and his officers and employees are specifically prohibited from “prior review or comment”
with respect to the Annual Report. And yet, as many as 500 pages each year were reviewed and com-

mented on by IRS officers and employees prior to direct delivery to Congress.”

In past years, following publication of the Annual Report, the National Taxpayer
This year, we have Advocate forwarded to the Commissioner of Internal Revenue a memorandum

altered the format of the including all of the recommendations contained in the report, which formally

Most Serious Problem
discussions in two recommendations, the National Taxpayer Advocate and her staff discuss any con-
important respects. cerns and ultimately post the IRS response and the National Taxpayer Advocate’s

position on the IRS website.?

triggers the 90-day period for providing the Commissioner’s response to those

recommendations. Upon receipt of the Commissioner’s formal response to her

Opver the years, we have found the 90-day process to be much more meaningful than the responses we
receive from the IRS as a result of the (statutorily prohibited) 30-day review. For example, in the 2012
Annual Report to Congress, the National Taxpayer Advocate made preliminary recommendations for 17
Most Serious Problems. As a result of the IRS’s 30-day comments, the number of final recommendations
remained the same for 11 Most Serious Problems, the number increased for three Most Serious Problem:s,

and the number decreased for three Most Serious Problems. Overall, the IRS agreed to only 17.6 percent

5  Technical and Miscellaneous Revenue Act of 1988 (TAMRA), Pub. L. No. 100-647, Title VI, Sec. 6235, 102 Stat. 3342, 3737 (Nov. 10, 1988).
The Taxpayer Bill of Rights 2 (TBOR 2) amended IRC § 7802 (the predecessor of the IRC § 7803) by replacing the Office of the Taxpayer
Ombudsman with the Office of the Taxpayer Advocate and replacing the joint Assistant Commissioner/Taxpayer Advocate Report to Congress with
two annual reports to Congress issued directly and independently by the Taxpayer Advocate. Pub. L. No. 104-168, Sec. 101, 110 Stat. 1452,
1453 (July 30, 1996). However, post-TBOR 2, the reports continued to include IRS comments.

6 IRC § 7803(c)(3).

We note that the statutory authority for the Treasury Inspector General for Tax Administration (TIGTA) contains no express prohibition as to sharing
or including reports with IRS officers or employees or including the IRS’s comments. See The Inspector General Act of 1978, Pub. L. No. 95-452,
as amended by Pub. L. No. 105-206, §1103, 112 Stat. 685, 705 (July 22, 1998). Likewise, IRC § 7803(d), which details additional duties of
TIGTA, contains no prohibition on review or comment by the IRS on TIGTA's reports. We speculate that is because the Inspector General and his
employees do not report to the Commissioner of Internal Revenue and therefore his independence does not require the extra safeguard of provid-
ing the National Taxpayer Advocate and her employees protection from censorship or undue pressure.

8 2012 Annual Report to Congress Report Card, at http://www.irs.gov/Advocate/Annual-Report-to-Congress-Report-Cards.
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of our preliminary recommendations. Yet, as a result of the 90-day process for formally reviewing and
responding to the National Taxpayer Advocate’s recommendations, the IRS agreed to over 46 percent of

the final recommendations.’

Thus, this year we decided to adhere closely to the statutory language. We have dispensed with the step
of sharing the initial analyses with the IRS for its comment. Instead, we have provided the IRS with all
of the IRS-sourced data we cite in the Most Serious Problems along with any underlying assumptions
that relate to data interpretation. We have provided the IRS ten days in which to identify any factual
inaccuracies. Following submission of the report to the tax-writing committees of Congress, the National
Taxpayer Advocate will submit the report to the IRS Commissioner. At the same time, she will provide

the formal listing of recommendations which will trigger the 90-day period for IRS response.

We plan to publish the IRS responses and our own response on the Internet, and use those responses to
identify the “objectives of the Office of the Taxpayer Advocate” in our Objectives Report for the next fis-
cal year, published in June of each year.!® In this way, we will retain full transparency regarding the IRS’s
perspective on our recommendations to address the Most Serious Problems while still complying with the
statutory protections. At the same time, we will link the IRS’s responses to the Most Serious Problems

with the Taxpayer Advocate Service’s objectives for the upcoming fiscal year.

Methodology of the Most Serious Problem List

The National Taxpayer Advocate considers a number of factors in identifying, evaluating, and ranking the
most serious problems encountered by taxpayers. The 25 issues were ranked according to the following

criteria:
= Impact on taxpayer rights;
= Number of taxpayers affected;

= Interest, sensitivity, and visibility to the National Taxpayer Advocate, Congress, and other external

stakeholders;
= Barriers these problems present to tax law compliance, including cost, time, and burden;
® The revenue impact of noncompliance; and

= Taxpayer Advocate Management Information System (TAMIS) and Systemic Advocacy
Management System (SAMS) data.

After reviewing this ranking, the National Taxpayer Advocate identified five issues, which are, in her judg-
ment after taking into consideration all of the above factors, the ones most in need of attention and thus
requiring the most prominent placement in the ranking. Finally, the National Taxpayer Advocate and
the Office of Systemic Advocacy examine the results of the ranking on the remaining issues and adjust it

where editorial or numeric considerations warrant a particular placement or grouping.

9 2012 Annual Report to Congress Report Card, at http://www.irs.gov/Advocate/Annual-Report-to-Congress-Report-Cards. This percentage includes
ARC recommendations adopted in full or in part in MSPs where the NTA offered preliminary recommendations.

10 IRC § 7803(c)(2)(B)(i).
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Taxpayer Advocate Management Information System List

The identification of the Most Serious Problems reflects not only the mandates of Congress and the IRC,
but TAS’s integrated approach to advocacy — using individual cases as a means for detecting trends and
identifying systemic problems in IRS policy and procedures or the Code. TAS tracks individual taxpayer
cases on TAMIS. The top 25 case issues, listed in Appendix 1, reflect TAMIS receipts based on taxpayer
contacts in fiscal year 2013, a period spanning October 1, 2012, through September 30, 2013.

Use of Examples

The examples presented in this report illustrate issues raised in cases handled by TAS. To comply with
IRC § 6103, which generally requires the IRS to keep taxpayers’ returns and return information confi-
dential, the details of the fact patterns have been changed. In some instances, the taxpayer has provided
a written consent for the National Taxpayer Advocate to use facts specific to that taxpayer’s case. These

exceptions are noted in footnotes to the examples.
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MSP TAXPAYER RIGHTS: The IRS Should Adopt a Taxpayer Bill of
#1 Rights as a Framework for Effective Tax Administration

RESPONSIBLE OFFICIAL

John Koskinen, Commissioner of Internal Revenue

DEFINITION OF PROBLEM

The U.S. tax system is built on voluntary compliance. The IRS estimates that it collects 85.5 percent of
all tax owed.! Of that amount, 98 percent is paid timely and voluntarily. Only two percent derives from

late and enforced collection actions.?

For the government, voluntary compliance is much cheaper than enforced compliance, because the
government does not have to spend money to collect amounts that are voluntarily paid. Thus, the IRS’s

overriding goal is to maximize voluntary compliance.?

Taxpayer rights are central to voluntary compliance. If taxpayers believe they are treated, or can be
treated, in an arbitrary and capricious manner, they will mistrust the tax system and be less likely to
comply with the laws voluntarily. If taxpayers have confidence in the fairness and integrity of the system,

they will be more likely to comply.

The Internal Revenue Code (IRC) provides dozens of real, substantive taxpayer rights. However, these
rights are scattered throughout the Code and are not presented in a coherent way. Consequently, most

taxpayers have no idea what their rights are and therefore often cannot take advantage of them.

Not surprisingly, in response to a survey of U.S. taxpayers conducted for the Taxpayer Advocate Service
(TAS) in 2012, less than half said they believed they have rights before the IRS, and only 11 percent said
they knew what those rights are.*

We can and must do a better job of making taxpayers aware of their rights and enabling them to assert
these rights. Since 2007, the National Taxpayer Advocate has repeatedly recommended adoption of a
Taxpayer Bill of Rights (TBOR) that takes the multiple existing rights embedded in the code and groups
them into ten broad categories, modeled on the U.S. Constitution’s Bill of Rights.” A thematic, principle-
based list of core taxpayer rights would provide a foundational framework for taxpayers and IRS employ-

ees alike that would promote effective tax administration.

1 IRS News Release, IR-2012-4, IRS Releases New Tax Gap Estimates; Compliance Rates Remain Statistically Unchanged From Previous Study (Jan. 6,
2012).

2 Jd. Enforcement and Late Payments percentage is computed by dividing enforcement and late payments of $65 billion by total tax liabilities of
$2,660 billion.

See IRS Strategic Plan 2009-2013 (“Goal 1: Improve service to make voluntary compliance easier”).
Forrester Research Inc., The TAS Omnibus Analysis, from North American Technographics Omnibus Mail Survey, Q2/Q3 2012 19-20 (Sept. 2012).

Congress has passed several pieces of legislation with “Taxpayer Bill of Rights” in the title. See Technical and Miscellaneous Revenue Act, Pub.
L. No. 100-647, § 6226, 102 Stat. 3342, 3730 (1988) (containing the “Omnibus Taxpayer Bill of Rights,” also known as TBOR 1); Taxpayer Bill
of Rights 2, Pub. L. No. 104-168, 110 Stat. 1452 (1996) (also known as TBOR 2); Internal Revenue Service Restructuring and Reform Act, Pub.
L. No. 105-206, 112 Stat. 685 (1998) (Title lll is known as “Taxpayer Bill of Rights IlI” or TBOR 3). These laws create specific rights in certain

instances, but they do not create a thematic, principled-based list of overarching taxpayer rights.
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Simply put, labels and presentation matter. Almost all Americans know we have a Bill of Rights, and
many can name specific ones. The First Amendment right to free speech, for example, is widely known.
When one digs deeper, it becomes clear that the right is not absolute (e.g., the First Amendment does

not protect an individual’s right to falsely scream “Fire!” in a crowded theater), and there are dozens of
Supreme Court decisions that delineate the scope of the right. But the simplicity and clarity of a thematic
Bill of Rights help Americans understand their rights in general terms, and this knowledge empowers

them to assert their rights and learn the nuances when the need arises.

A thematic Taxpayer Bill of Rights would serve the same purpose and its

value can scarcely be overstated. A Taxpayer Bill of Rights would serve as

an organizing principle for tax administrators in establishing agency goals

Taxpayer I igh ts are central and performance measures, provide foundational principles to guide IRS
to voluntary compliance. If employees in their dealings with taxpayers, and provide information to
taxpayers believe they are taxpayers to assist them in their dealings with the IRS.

treated, or can be treated, in an At the same time, the tax system will work best if we provide transparency,
arbitrary and capricious manner, not only about taxpayer rights but also about taxpayer responsibilities.
they will mistrust the tax system The National Taxpayer Advocate views the relationship between the gov-
and be less likely to comply with ernment and its taxpayers as a social contract of sorts — the U.S. govern-

the laws voluntarily. If taxpayers ment requires its tax collector to treat taxpayers with courtesy and respect

have confidence in the fairness
and integrity of the system, they contain a section outlining taxpayer responsibilities.® Overall, the docu-
will be more likely to comply. ment would lay out in general but very clear terms what taxpayers must

do to comply with the tax laws and what rights taxpayers possess in that

and asks taxpayers to cooperate with the tax collector. In recognition of

this two-way relationship, we recommend the Taxpayer Bill of Rights also

process. The document would serve to heighten awareness of these rights

and responsibilities among taxpayers and IRS employees alike.

Thus, the National Taxpayer Advocate recommends that the IRS adopt and promote a Taxpayer Bill of
Rights, and actively apply its principles to all IRS strategic planning, compliance and taxpayer service
activities, and to outreach and education.” Doing so will ensure taxpayers know their rights, enable them
to avail themselves of those rights, and restore trust in the tax system.® A TBOR provides organizing

principles — a framework — for effective tax administration.

6 While the National Taxpayer Advocate believes a statement of taxpayer responsibilities would promote effective tax administration by providing tax-
payers with greater clarity about what is expected of them, the IRS’s obligation to respect taxpayer rights should not be contingent on whether a
taxpayer has fulfilled these responsibilities. For example, a taxpayer who did not keep all records or did not pay all tax timely does not forfeit his
right to retain a representative to assist him in dealing with the IRS.

7 In her preface to the Fiscal Year 2014 Objectives Report to Congress, the National Taxpayer Advocate analyzed the IRS’s processing of applica-
tions for tax-exempt status and showed that the IRS had violated eight of the ten rights she has proposed. Had there been a published Taxpayer
Bill of Rights, organizations applying for tax-exempt status, IRS employees processing their applications, IRS executives overseeing the program,
and Congressional offices receiving complaints likely would have flagged the inconsistencies between the applicants’ rights and the IRS’s actions
more quickly. There is no guarantee that would have happened, of course, but the existence and broad awareness of a Taxpayer Bill of Rights
would have substantially increased the odds that the problems would have surfaced and been addressed sooner.

8  For a comprehensive analysis of the role taxpayer rights play in effective tax administration, see National Taxpayer Advocate, Toward a More Perfect
Tax System: A Taxpayer Bill of Rights as a Framework for Effective Tax Administration (Recommendations to Raise Taxpayer and Employee Awareness
of Taxpayer Rights) (Nov. 4, 2013), available at www.TaxpayerAdvocate.irs.gov/2013AnnualReport.
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ANALYSIS OF PROBLEM

I. TAXPAYER BILL OF RIGHTS SERVES AS AN ESSENTIAL FRAMEWORK FOR
EFFECTIVE TAX ADMINISTRATION

“A bill of rights is what the people are entitled to against every government on earth, general

or particular; and what no just government should refuse, or rest on inferences.” — Thomas

Jefferson’

The federal Bill of Rights provides citizens with indispensable freedoms and guarantees rights that were
not explicitly granted in the U.S. Constitution, such as the right to free speech and the right to be free
from unreasonable searches and seizures.!® These rights are fundamental to the functioning of our society.
Citizens follow the laws because they trust the government to uphold their rights and treat them fairly.
Similarly, the federal tax system is based on an unwritten social contract between the government and its
taxpayers: taxpayers agree to report and pay the taxes they owe to enable their government to function,
and the government agrees to provide the service and oversight necessary to ensure that taxpayers can

and will do so.!" Taxpayers are more likely to uphold their side of this agreement and voluntarily pay
taxes when they trust the government and the IRS.? In order for taxpayers to trust the IRS, they must
understand that they have fundamental rights that apply throughout their dealings with the IRS, and they
must believe that the IRS will respect these rights. For this reason, it is vital that the IRS adopt a Taxpayer
Bill of Rights.

The Internal Revenue Code includes specific provisions that are crafted to ensure a fair and just tax system
and protect all taxpayers from potential IRS abuse. However, the Code contains no organizing principles

or formal acknowledgement of the fundamental taxpayer rights from which these statutory rights derive."
The National Taxpayer Advocate has recommended numerous times that a statement of taxpayer rights,

a Taxpayer Bill of Rights, be formally codified.’* While codifying a TBOR would require Congressional

9  Thomas Jefferson to James Madison, 1787. ME 6:388, Papers 12:440.
10 See U.S. Const. amends. I, IV.

11 The 16th Amendment to the U.S. Constitution provides Congress with the authority to tax. The Internal Revenue Code, which provides the legal
basis for our tax system, is codified in Title 26 of the U.S. Code.

12 See National Taxpayer Advocate 2012 Annual Report to Congress, vol. 2, at 13 (Research Study: Factors Influencing Voluntary Compliance by Small
Businesses: Preliminary Survey Results).

13 For example, the right of a taxpayer to be informed is included in a number of different IRC provisions. IRC § 6213(a) requires the IRS to provide
a notice of deficiency giving the taxpayer 90 days (150 days if the notice is addressed to a person outside of the United States) to petition Tax
Court and, as required by IRC 7522(a), it should provide the basis for and the amount of tax, interest, and penalties due. IRC § 6330 requires
the IRS to notify taxpayers at least 30 days before a notice of intent to levy and provide the amount of unpaid tax, the IRS’s proposed action, the
IRC provisions relating to levy, the procedures available to the IRS, the administrative appeals available to the taxpayer, and the alternatives avail-
able to prevent the levy. IRC § 6320(a) requires the IRS to notify a taxpayer of the notice of federal tax lien within five days of when the lien is
filed.

14 See National Taxpayer Advocate 2011 Annual Report to Congress 493-518 (Legislative Recommendation: Enact the Recommendations of
the National Taxpayer Advocate to Protect Taxpayer Rights); National Taxpayer Advocate 2007 Annual Report to Congress 478-489 (Legislative
Recommendation: Taxpayer Bill of Rights and De Minimis “Apology” Payments).
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action, the IRS can articulate these rights by adopting a TBOR on its own."”

...the National Taxpayer Internally, the National Taxpayer Advocate has had several discussions with senior

Advocate recommends IRS officials over the last few months about publishing a Taxpayer Bill of Rights,

that the IRS adopt and

and she is hopeful the IRS will decide to do so in the near future if Congress does

not act first.

promote a Taxpayer Bill

of Rights, and actively Congress has passed multiple pieces of legislation with the title of “Taxpayer Bill
apply its principles to all of Rights,” but none of these laws provides a foundational, general description of

IRS strategic planning,
compliance and taxpayer
service activities, and to

taxpayer rights. Taxpayers need a TBOR to enable them to understand their basic
rights without having to consult a multitude of Code sections that apply in specific
circumstances. The U.S. Bill of Rights provides taxpayers with a clear statement of

general rights so taxpayers understand they have a right to free speech, even if they

outreach and education. do not know the court decisions that define and limit its scope. A TBOR would
Doing so will ensure operate the same way. For example, a taxpayer needs to know he or she has a basic
taxpayers know their right to appeal when facing a collection action such as a levy, even if the taxpayer

rights, enable them to avail

does not know the specific information in the Code regarding Collection Due

Process hearings.

themselves of those rights,
and restore trust in the tax The National Taxpayer Advocate’s recommendation that Congress codify a the-

system.

matic, principle-based Taxpayer Bill of Rights has attracted considerable bipartisan

support. This summer, the House of Representatives by voice vote passed an

earlier version of the proposal, which is now pending in the Senate.'® At the same
time, we have heard very few concerns about the proposal. That is because it does
not aim to create new rights or remedies — only to group existing rights into categories that are easier for

taxpayers and IRS employees to understand and remember.

In response to allegations that the IRS used inappropriate criteria to screen applications for tax-exempt
status,'” the Principal Deputy Commissioner issued a “30-day report” providing an initial assessment
of the allegations and describing actions the IRS planned to undertake to address underlying causes.'®
Among other things, the Principal Deputy Commissioner asked the National Taxpayer Advocate to

provide him with recommendations to:

1) Improve taxpayer and employee awareness of the Taxpayer Advocate Service and the role it

plays assisting taxpayers and advocating for systemic improvements; and

2) Raise awareness of taxpayer rights, including updating IRS Publication 1, Your Rights as a
Taxpayer.

15

16
17

18

There is ample precedent for the IRS to adopt a TBOR administratively before Congress enacts legislation. In 1977, for example, the IRS estab-
lished a problem resolution program nationwide to help taxpayers when regular contacts with the IRS failed. In 1979, the IRS created the Office
of the Taxpayer Ombudsman to serve as the primary advocate within the IRS for taxpayers, with responsibility for managing the problem resolu-
tion program. Yet the first reference to the Taxpayer Ombudsman did not appear in the IRC until 1988. See Pub. L. No. 100-647, § 6235, 102
Stat. 3342, 3737 (Nov. 10, 1988). Similarly, in March 1988, then Commissioner Gibbs announced a new initiative authorizing problem resolution
officers to issue “taxpayer assistance actions” to suspend enforcement actions or expedite procedures in certain cases. These “taxpayer assis-
tance actions” were the precursor to “taxpayer assistance orders” created by Congress in 1988 with the enactment of IRC § 7811. See Pub. L.
No. 100-647, § 6230, 102 Stat. 3342, 3733 (Nov. 10, 1988).

Taxpayer Bill of Rights Act of 2013, H.R. 2768, 113th Cong. (as passed by House, July 31, 2013).

See Treasury Inspector General for Tax Administration (TIGTA), Ref. No. 2013-10-053, Inappropriate Criteria Were Used to Identify Tax-Exempt
Applications for Review (May 14, 2013).

See Principal Deputy Commissioner, Charting a Path Forward at the IRS: Initial Assessment and Plan of Action (June 24, 2013).
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In response to the first charge, the National Taxpayer Advocate submitted a report to the Principal Deputy
Commissioner on August 23, 2013." In response to the second charge, the National Taxpayer Advocate
submitted a report, Toward a More Perfect Tax System: A Taxpayer Bill of Rights as a Framework for Effective
Tax Administration, on November 4, 2013.2° This latter report is a comprehensive analysis of the role a
Taxpayer Bill of Rights could and should play in tax administration, and contains 22 action items for the
National Taxpayer Advocate and 23 recommendations to the Commissioner of Internal Revenue. The
National Taxpayer Advocate has also developed an updated draft color version of Publication 1, illustrated

in Figure 3.

A. OECD and Other Countries Provide Models for a Taxpayer Bill of Rights

In 1988, the Organisation for Economic Co-operation and Development (OECD) sent a questionnaire
to its member countries, asking about their systems of taxpayer rights and obligations. OECD published
the results of the survey in 1990.2! The survey found that although most countries did not have an

explicit charter or bill of rights, there were certain basic rights present in all tax systems that responded:
= The right to be informed, assisted, and heard;
= The right of appeal;
= The right to pay no more than the correct amount of tax;
= The right to certainty;
= The right to privacy; and
= The right to confidentiality and secrecy.?

The OECD also identified certain “behavioral norms” that governments expect of taxpayers and are es-

sential to the proper functioning of tax administration. These taxpayer responsibilities include:

The obligation to be honest;

The obligation to be cooperative;

The obligation to provide accurate information and documents on time;

The obligation to keep records; and

The obligation to pay taxes on time.?

Many countries have adopted taxpayer charters that officially articulate taxpayer rights and obligations.
The charters vary, as some consist of general statements of broad principles while others offer detailed ex-
planations of taxpayer rights for each stage of the tax process.”* The OECD explains that most taxpayer
charters are a guide to the legal rights a taxpayer already has and they generally do not create additional
rights that are not granted by legislation.”

19 Available at www.TaxpayerAdvocate.irs.gov/2013AnnualReport.

20 d.

21 OECD, Committee of Fiscal Affairs, Taxpayers’ Rights and Obligations - a Survey of the Legal Situation in OECD Countries (Apr. 27, 1990).
22 d.

23 d.

24 QECD, Centre for Tax Policy and Administration, Taxpayers’ Rights and Obligations - Practice Note 3-4, (Aug. 2003).

25 QECD, Centre for Tax Policy and Administration, Taxpayers’ Rights and Obligations - Practice Note 6 (Aug. 2003).
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The Canada Revenue Agency (CRA) has adopted and published a TBOR as well as a Commitment to

Small Business.” Canada’s TBOR consists of 16 provisions, including:

The right to have the law applied consistently;

The right to expect CRA to be accountable;

The right to be treated professionally, courteously, and fairly; and

The right to expect CRA to warn you about questionable tax schemes in a timely manner.?”

Recently, the Canadian Minister of National Revenue accepted the recommendation of the Taxpayers’
Ombudsman to add an additional article to the Taxpayer Bill of Rights, which would “provide assurance
to Canadians that lodging a service complaint or requesting a formal review would not lead to biased
treatment by the CRA in the future.”?

The Australian Taxation Office (ATO) also has created and adopted a Taxpayer Charter, which outlines
not only a taxpayer’s rights and obligations, but also what the taxpayer can expect from the ATO and what
a taxpayer can do if he or she is not satisfied.”” The United Kingdom has a taxpayer charter that outlines
what taxpayers can expect from Her Majesty’s Revenue and Customs (HMRC), including the expectation
to be treated as honest and with respect.*® The United Kingdom charter, which includes three taxpayer
obligations, also commits HMRC to do everything it can to keep the cost of dealing with HMRC as low

as possible.!

Several states, including New York,*? Pennsylvania,” Indiana,** Kentucky,” Montana,** and Nebraska,?”
have adopted a Taxpayer Bill of Rights. While these charters vary in scope — Montana’s is statutory,
Nebraska’s provides its taxpayers with “Freedom from Red Tape” — all contain most of the fundamental
components identified by the OECD, and several outline taxpayer obligations in addition to rights. New
York State also has a Consumer Bill of Rights Regarding Tax Preparers, which aims to protect taxpayers

that use tax return preparers from unfair treatment.*®
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The CRA Commitment to Small Business is a “a five-part statement through which the CRA pledges to support the competitiveness of the
Canadian business community by ensuring that interactions with the CRA are as effective and efficient as possible.” See http://www.cra-arc.
ge.ca/gney/txpyrblirghts/tbrfg-eng.html (last visited Sept. 15, 2013).

CRA, Taxpayer Bill of Rights, available at http://www.cra-arc.gc.ca/gncy/txpyrblirghts/menu-eng.html (last visited Sept. 15, 2013).
Office of the Taxpayers’ Ombudsman, Perspectives; Issue 3 (Aug. 2013), available at http://www.oto-boc.gc.ca/rprts/nslt3-eng.html.

See ATO, Taxpayer’s Charter: What You Need to Know (2011), available at http://www.ato.gov.au/About-ATO/About-us/In-detail / Taxpayers—charter/
Taxpayers—charter—what-you-need-to-know.

HMRC, Your Charter, available at https://www.gov.uk/government/publications/your-charter (last visited Sept. 24, 2013).
Id.
N.Y. Tax Law § 3000. See http://www.tax.ny.gov/tra/rights.htm (last visited Sept. 15, 2013).

72 Pa. Stat. Ann. § 3310-101 (1996); see Taxpayer Bill of Rights, available at http://www.portal.state.pa.us/portal/server.pt/community/taxpay-
ers’_rights_advocate/13152 (last visited Sept. 24, 2013).

See Indiana Department of Revenue, The Taxpayer Bill of Rights, available at http://www.in.gov/dor/3660.htm (last visited Sept. 15, 2013).

Kentucky Revised Statements Annotated 131.041-131.081, Taxpayer Bill of Rights; see also Your Rights as a Kentucky Taxpayer, available at
http://www.revenue.ky.gov/nr/rdonlyres/c343eebb-2975-4f0b-82a6-855¢9d15cdd2/0/10f100713.pdf (last visited Sept. 24, 2013).

Montana Codes Annotated 15-1-222; see http://revenue.mt.gov/tax_appeal_process/taxpayer_bill_rights.mcpx (last visited Sept. 15, 2013).
See http://www.revenue.ne.gov/rights.html (last visited Sept. 15, 2013).

See State of New York, Department of Taxation and Revenue, Publ. 135, Bill of Rights Regarding Tax Preparers (Aug. 2011), available at http://
www.tax.ny.gov/ pdf/publications/income/pub135.pdf.
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B. It Is Essential that the IRS Adopt a Taxpayer Bill of Rights

A formal acknowledgement of taxpayer rights is vital to restoring and maintaining taxpayers’ confidence
in the IRS to fairly and impartially administer the tax laws. In a recent lecture, the National Taxpayer

Advocate stated:

At their core, taxpayer rights are human rights. They are about our inherent humanity.
Particularly when an organization is large, as is the IRS, and has power, as does the IRS, these
rights serve as a bulwark against the organization’s tendency to arrange things in ways that
are convenient for itself, but actually dehumanize us. Taxpayer rights, then, help ensure that

taxpayers are treated in a humane manner.’

A TBOR that simply articulates the basic rights and obligations of every taxpayer should provide the orga-
nizing principle around which tax administration operates. Whenever the IRS proposes a new initiative,
it should analyze the initiative to ensure that it comports with the fundamental taxpayer rights set forth

in the TBOR and the Internal Revenue Code. The IRS needs a TBOR to guide not only its big-picture

policy and programming decisions but the individual actions of its employees.

The National Taxpayer Advocate has used OECD’s guidance to develop a list of taxpayer rights and re-
sponsibilities to be included in the TBOR.* Taxpayer rights apply to taxpayers in all situations, regardless
of whether they have met their obligations, such as filing a tax return on time. That is, taxpayer rights are
not conditioned on taxpayers’ compliance. Still, including taxpayer responsibilities in the TBOR reinforc-
es the social contract between taxpayers and the IRS. The following make up the TBOR proposed by the
National Taxpayer Advocate:

Ten Taxpayer Rights

1. The Right to Be Informed
Taxpayers have the right to know what they need to do to comply with the tax laws. They are
entitled to clear explanations of the law and IRS procedures in all tax forms, instructions, pub-
lications, notices, and correspondence. They have the right to be informed of IRS decisions

about their tax accounts and to receive clear explanations of the outcomes.

N

The Right to Quality Service

Taxpayers have the right to receive prompt, courteous, and professional assistance in their
dealings with the IRS, to be spoken to in a way they can easily understand, to receive clear
and easily understandable communications from the IRS, and to have a way to file complaints

about inadequate service.

3. The Right to Pay No More than the Correct Amount of Tax
Taxpayers have the right to pay only the amount of tax legally due and to have the IRS apply
all tax payments properly.

39 Nina E. Olson, A Brave New World: The Taxpayer Experience in a Post-Sequester IRS (the Laurence Neal Woodworth Memorial Lecture), Tax Notes
Today 106-118 (June 3, 2013).

40 The National Taxpayer Advocate has shared this TBOR with the IRS Office of Chief Counsel and the Chief of Communications and Liaison, and has
adopted several of their suggestions.
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4. The Right to Challenge the IRS’s Position and Be Heard
Taxpayers have the right to raise objections and provide additional documentation in response
to IRS actions or proposed actions, to expect that the IRS will consider their objections and
documentation promptly and impartially, and to receive a written response if the IRS finds

them insufficient.

5. The Right to Appeal an IRS Decision in an Independent Forum
Taxpayers are entitled to a prompt and impartial administrative appeal of IRS actions and
have the right to receive a written response explaining the Appeals Division’s decision.
Taxpayers generally have the right to take their cases to court to challenge an adverse final

determination.

6. The Right to Finality
Taxpayers have the right to know the maximum amount of time they have to challenge the
IRS’s position as well as the maximum amount of time the IRS has to audit a particular tax

year. Taxpayers have the right to know when the IRS has finished an audit.

7. The Right to Privacy
Taxpayers have the right to expect that any IRS inquiry, examination, or enforcement action
will comply with the law and be no more intrusive than necessary, and will respect all due
process rights, including search and seizure protections and a collection due process hearing

where applicable.

8. The Right to Confidentiality
Taxpayers have the right to expect that any information they provide to the IRS will not be
disclosed unless authorized by the taxpayer or by law. Taxpayers have the right to expect the
IRS to investigate and take appropriate action against its employees, return preparers, and

others who wrongfully use or disclose taxpayer return information.

9. The Right to Retain Representation
Taxpayers have the right to retain an authorized representative of their choice to represent
them in their dealings with the IRS. Taxpayers have the right to be told that if they cannot
afford to hire a representative they may be eligible for assistance from a Low Income Taxpayer

Clinic.

10. The Right to a Fair and Just Tax System, Including Access to the Taxpayer Advocate
Service
Taxpayers have the right to expect the tax system to consider facts and circumstances that
might affect their underlying liabilities, ability to pay, or ability to provide information timely.
Taxpayers have the right to receive assistance from the Taxpayer Advocate Service if they are
experiencing financial difficulty or if the IRS has not resolved their tax issues properly and

timely through its normal channels.
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Five thpa_yer Responsibilities

1. The Responsibility to Be Honest

Taxpayers have the responsibility to be truthful in preparing their tax returns and in all other

dealings with the IRS.

2. The Responsibility to Provide Accurate Information
Taxpayers have the responsibility to answer all relevant questions completely and honestly, to
provide all required information on a timely basis, and to explain all relevant facts and circum-

stances when seeking guidance from the IRS.

3. The Responsibility to Keep Records
Taxpayers have the responsibility to maintain adequate books and records to fulfill their tax
obligations, preserve them during the time they may be subject to IRS inspection, and provide
the IRS with access to those books and records when asked so the IRS can examine their tax

liabilities to the extent required by law.

4. The Responsibility to Pay Taxes on Time
Taxpayers have the responsibility to pay the full amount of taxes they owe by the due date and
to pay any legally correct additional assessments in full. If they cannot pay in full, they have
the responsibility to comply with all terms of any full or partial payment plans the IRS agrees

to accept.

5. The Responsibility to Be Courteous

Taxpayers have the responsibility to treat IRS personnel politely and with respect.

By establishing an official taxpayer charter, the IRS can show its current and future commitment to
protecting fundamental taxpayer rights. The TBOR will also provide a valuable framework for evaluating

IRS policies, programs, actions, and initiatives.

C. Recognition of Taxpayer Rights Requires Adequate Funding for the IRS

Throughout this report are examples of actions the IRS can take to implement the TBOR. However,
taxpayer rights may be impaired if the IRS is not adequately funded. If there is agreement that taxpayers
have certain basic rights, then Congress and the Executive Branch have a responsibility to ensure the IRS
has sufficient resources to deliver these rights. For example, if taxpayers have the right to quality service,
then the IRS must be funded so that it has the capability to provide quality service. A TBOR will be
limited in its effectiveness without an adequate budget for the IRS to take actions to protect and fulfill
taxpayer rights.

Il. TAXPAYER AWARENESS OF TAXPAYER BILL OF RIGHTS

As noted above, the Internal Revenue Code includes a number of statutory taxpayer rights that are specific
to certain situations, but it contains no organizing principles or formal acknowledgement of the funda-
mental taxpayer rights from which these statutory protections derive. Thus, taxpayers may not realize

they have rights or know what they are. TAS research shows that many taxpayers are not aware they have
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rights. The results of a recent nationwide survey of taxpayers found that fewer than half of U.S. taxpayers

believed they have rights before the IRS, and only 11 percent said they knew what those rights were.*!

FIGURE 1.1.1, Taxpayers’ Knowledge of Taxpayer Rights

Most Taxpayers Are Not Aware They Have Rights Before the IRS

Only 46% of U.S. taxpayers believe
they have rights before the IRS

54% of U.S. taxpayers either did not

believe they have rights before the IRS,
were not sure, or did not answer

The IRS relies largely on distribution of Publication 1, Your Rights as a Taxpayer, to inform taxpayers
about their rights. As discussed below, with revisions Publication 1 can be an important vehicle for
taxpayer education about their rights, but the IRS should also educate and inform taxpayers through
its public website and with posters and brochures in IRS offices. Taxpayers prefer a variety of sources,
according to a 2012 TAS study that asked a statistically representative nationwide sample of 8,911 U.S.
taxpayers how they would like to learn about their rights.

41  Forrester Research Inc., The TAS Omnibus Analysis, from North American Technographics Omnibus Mail Survey, Q2/Q3 2012, 19-20 (Sept. 17,
2012).
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FIGURE 1.1.2, “How would you like to learn about your rights?”+?
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Thus, taxpayers are best served if the IRS provides them with multiple channels of taxpayer rights infor-

mation and education.

42 Forrester Research Inc., The TAS Omnibus Analysis, from North American Technographics Omnibus Mail Survey, Q2/Q3 2012, 21 (Sept. 17, 2012).
“TAS underserved” refers to taxpayers who qualify for but do not seek TAS help with their tax problems. This survey was conducted only in
English; TAS is seeking to administer it to Spanish-speaking taxpayers. See National Taxpayer Advocate, Toward a More Perfect Tax System: A
Taxpayer Bill of Rights as a Framework for Effective Tax Administration (Recommendations to Raise Taxpayer and Employee Awareness of Taxpayer
Rights) 12-16 (Nov. 4, 2013), available at www.TaxpayerAdvocate.irs.gov/2013AnnualReport.
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Recent TAS Focus Groups Confirm that Taxpayers Would Like to Know About Their Rights

In November 2013, a contractor for TAS conducted eight focus groups with taxpayers and tax preparers
to evaluate the level of taxpayers’ knowledge and understanding of their rights and responsibilities relating

to federal taxes.®® Specifically, the focus groups were designed to qualitatively assess:

® The extent of taxpayers and preparers knowledge (and desire to know) of taxpayer rights and

responsibilities;
= How they would like to learn about their rights and responsibilities;

® From whom, when, where, and in what form would they like to receive this information;
® Their reaction to TAS’s proposed TBOR;

® Their reaction to Publication 1 (both original version and a revised version developed by TAS);*

and

= How they would change or improve this publication.

The report found that taxpayers had little knowledge of, but high interest in, the list of taxpayer rights in
our proposed TBOR, and they reacted very positively to it overall. One taxpayer from Los Angeles said:

It summarizes it in one piece of paper, what everybody wants and needs to know about the
IRS and that’s rare.

Taxpayers were particularly happy to learn about the right to challenge the IRS5 position and be heard;*® the
right to appeal an IRS decision to an independent forum;" and the right to retain representation.®® Overall,
taxpayers felt that learning about their rights made them view the IRS in a more favorable light.* On the
other hand, they felt that publishing the rights alone would have little effect on tax compliance — which
is consistent with the observation that it is sow rights are protected and implemented that has the greatest
impact on compliance. Among the rights they questioned, taxpayers found the right to finality and the
right to pay no more than the correct amount of tax unclear. Significantly, they doubted the IRS’s ability to
tulfill the right to quality service>
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The focus groups were conducted between November 18, 2013 and November 21, 2013 in four sites: East Rutherford, New Jersey; Chicago,
Illinois; Dallas, Texas; and Los Angeles, California. At each site, the contractor conducted one focus group of taxpayers and one focus group of
preparers. The taxpayers participating in the focus groups had filed taxes for the past three years, which included a mix of preparer-, professional,
and self-prepared returns. Russell Research, Final Report from a Focus Group Study of Taxpayer Rights & Responsibilities (Dec. 6, 2013).

In the first Taxpayer Bill of Rights legislation (TBOR 1), Congress required the IRS to prepare a statement of taxpayer rights and IRS obligations
and distribute it to taxpayers when contacting them regarding the determination of tax or collection of tax. Technical and Miscellaneous Revenue
Act of 1988, Pub L. No. 100-67, § 6227, 102 Stat. 3342, 3730-31 (Nov. 10, 1988). Currently, the IRS outlines these rights for taxpayers in
Publication 1, Your Rights as a Taxpayer.

Id. at 14.

“I've had some experience with the IRS...Like the right to appeal and be heard...There were some issues that | had challenged, and the IRS was
overturned and | received full restitution.” (Chicago taxpayer). Id. at 11.

“The one | like best is the right to appeal an IRS decision in an independent forum. I've been through that, so | know how important that was. |
think all these are actually very important.” (Los Angeles taxpayer). Id.

“The right to retain representation [is the most important right to me]...In theory they could call you in and have you and them (representation)
there and that is basically that.” (New Jersey taxpayer). Id.

“To me, | kind of like it. It looks like they’re making an attempt [to be less intimidating]. Maybe they will be a little more fair.” (Los Angeles tax-
payer). Id.

“Seriously, if you don’t have money to pay an accountant, do they provide quality service that you can go somewhere and have them do your taxes
for you?” (New Jersey taxpayer). Id. at 10.
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Opverall, the taxpayers felt most of the responsibilities were “a given” and obvious.”" Taxpayers had a
negative reaction to two of the responsibilities, 70 be honest* and to be courteous.”® The National Taxpayer
Advocate will use these observations, as well as those from future focus groups, to revise our proposed

explanations of rights and responsibilities.**

CONCLUSION

The Taxpayer Bill of Rights would reassure taxpayers that they have rights that the IRS must respect, rein-
forcing the social contract between taxpayers and the IRS. With the adoption of a TBOR, taxpayers may
be more likely to perceive the IRS as fair and just, which may increase voluntary compliance. The IRS
can make great strides toward protecting taxpayer rights through the adoption of a TBOR and making it

the foundation for effective tax administration.

RECOMMENDATIONS

The National Taxpayer Advocate recommends that the IRS:
1. Adopt the Taxpayer Bill of Rights, including ten fundamental taxpayer rights and five taxpayer

responsibilities.

2. Prominently display a link on the IRS.gov homepage (“Know Your Rights as a Taxpayer”) to a
taxpayer rights webpage, which will further link to specific explanations of taxpayer rights and

responsibilities.

3. In collaboration with the National Taxpayer Advocate, post taxpayer rights language on the busi-
ness operating division pages of IRS.gov that refers to TAS, Low Income Taxpayer Clinics, specific
taxpayer rights and responsibilities and contains links to the U.S. Tax Court webpage, where

appropriate.

4. Require all public- and taxpayer-facing IRS sites and offices to display a poster and brochures
about the Taxpayer Bill of Rights, to be developed in collaboration with the National Taxpayer
Advocate.

5. Require all IRS operating divisions and functions when proposing initiatives, including budget
initiatives, to include in their business case justifications an analysis of the proposed operation in

terms of the Taxpayer Bill of Rights.

51 “| can’t imagine that you wouldn’t think you were responsible to provide accurate honest information...To me, that’s a no-brainer.” (Dallas tax-
payer). Id. at 13.

52 “Obviously if you are not honest you are going to get audited or you could get audited.” (New Jersey taxpayer). Id.

53 “Well then that shouldn’t even be on there. It's common sense to be courteous.” (Chicago taxpayer); “You better believe it. If there’s anybody
I'm going to be courteous, it’s, you know, the IRS.” (Chicago taxpayer); “That, | would definitely take out...every individual in this room as a profes-
sional working adult is professional and courteous.” (Dallas taxpayer). Id.

54 For an in-depth discussion of the Taxpayer Advocate Service’s revised Publication 1 initiative, see National Taxpayer Advocate, Toward a More
Perfect Tax System: A Taxpayer Bill of Rights as a Framework for Effective Tax Administration 18 (Nov. 4, 2013), available at www.TaxpayerAdvocate.
irs.gov/2013AnnualReport.
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FIGURE 1.1.3, Updated Draft Version of Publication 1
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MSP IRS BUDGET: The IRS Desperately Needs More Funding to Serve
#2 Taxpayers and Increase Voluntary Compliance

DEFINITION OF PROBLEM

In fiscal terms, to be blunt, the mission of the IRS trumps the missions of all other federal agencies. The
IRS’s stated mission is to “[p]rovide America’s taxpayers top quality service by helping them understand
and meet their tax responsibilities and by applying the tax law with integrity and fairness to all.”* If the
IRS lacks adequate funding to do its job effectively, the government will have fewer dollars available to
fund all federal programs, including national defense, Social Security, Medicare, Veterans’ benefits, medi-

cal research, and disaster relief — or simply to reduce the deficit.

Since fiscal year (FY) 2010, the IRS budget has been cut by nearly eight percent.? Over the same period,
inflation has risen by about six percent, further eroding the IRS’s resources.® Because of these budget
reductions, the IRS has been significantly hampered in its ability to provide “top quality service” and

maintain effective enforcement programs that minimize noncompliance.

Consider that in FY 2013:

® The IRS received about 109 million telephone calls. Only 61 percent of calls seeking to reach
a customer service representative got through, and those callers had to wait an average of 17.6

minutes on hold.*

= The IRS received about 8.4 million letters from taxpayers responding to proposed adjustments to
their tax accounts.” At the end of the fiscal year, 53 percent of the correspondence in open inven-

tory had not been answered within the timeframes the IRS itself has established.®

= The IRS is continuing a trend of reducing and in some cases eliminating services to taxpayers who
visit any of its nearly 400 walk-in sites. Ten years ago, it answered more than 1.4 million tax-law
questions at its walk-in sites. In FY 2014, the IRS will answer only “basic” tax law questions
during the filing season (January through April), and it will not answer any tax law questions at
all (even basic ones) beyond April, including questions from the millions of taxpayers who obtain
filing extensions and prepare their returns later in the year.” This new policy applies to taxpayers

who seek assistance with tax law questions by phone as well. In addition, the IRS will discontinue

See IRS Policy Statement 1-1, IRM 1.2.10.1.1 (Dec. 18, 1993).
IRS Chief Financial Officer, Corporate Budget.

See Office of Management and Budget, Fiscal Year 2014 Budget of the U.S. Government, Historical Tables, Table 10.1, at 215 (showing Gross
Domestic Product and year-to-year increases in the GDP (Chained) Price Index). Data has been re-based from FY 2005 to FY 2010.

4IRS, Joint Operations Center, Snapshot Reports: Enterprise Snapshot (week ending Sept. 30, 2013). The Accounts Management phones lines
(previously known as the Customer Account Services phone lines) receive the significant majority of taxpayer calls and are used by the IRS to
compute its “Level of Service.” In this discussion, all phone data pertains to the Accounts Management lines, except where otherwise noted.
Calls to compliance phone lines and certain other categories of calls are excluded from this total.

IRS, Joint Operations Center, Adjustments Inventory Reports: FY13 July-September Fiscal Year Comparison.
IRS, Joint Operations Center, Weekly Enterprise Adjustments Inventory Report (week ending Sept. 28, 2013).

IRS, e-News for Tax Professionals — Issue Number 2013-49, Item 4, Some IRS Assistance and Taxpayer Services Shift to Automated Resources
(Dec. 20, 2013), at http://www.irs.gov/uac/Some-IRS-Assistance-and-Taxpayer-Services-Shift-to-Automated-Resources.
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its longstanding practice of preparing tax returns for low income, elderly,

and disabled taxpayers who seek help.®

® The IRS workforce has been reduced from nearly 95,000 full-time-

In fiscal terms, to be blunt, the
mission of the IRS trumps the
missions of all other federal
agencies.... If the IRS lacks
adequate funding to do its job
effectively, the government will

equivalent employees in FY 2010 to about 87,000 in FY 2013, a

decrease of eight percent.’

The IRS training budget has been slashed from about $172 mil-
lion in FY 2010 to about $22 million, a staggering 87 percent
reduction.'® Thus, the IRS not only has fewer employees than four

years ago, but those who remain are less equipped to perform their

have fewer dollars available jobs.!!

to fund all federal programs, Recent cuts to the IRS budget are shortsighted and counterproductive for
including national defense, two reasons.

Social Security, Medicare,
Veterans’ benefits, medical
research, and disaster relief —
or simply to reduce the deficit.

= First, the requirement to pay taxes is generally the most signifi-
cant burden a government imposes on its citizens. The National
Taxpayer Advocate believes the government has a practical and
a moral obligation to make compliance as simple and painless as

possible. It is not acceptable that taxpayers seeking help cannot

get through to the IRS nearly two-fifths of the time, and then
when they do get through, they have to wait on hold for extended
periods. The taxpaying public deserves better treatment.

® Second, each dollar appropriated for the IRS generates substantially
more than one dollar in federal revenue. In FY 2013, the IRS
collected about $2.86 trillion'? on an appropriated budget of about
$11.2 billion."” That translates to an average return-on-investment
(ROI) of 255:1. The marginal ROI of additional funding will not
be nearly so large, but virtually everyone who has studied the IRS
budget has concluded that it is positive.

The reduction in taxpayer services is particularly concerning because the U.S. tax system is built on
voluntary compliance. About 98 percent of the revenue collected by the IRS each year is paid timely and

voluntarily. Only two percent comes from IRS enforcement actions.' The IRS’s overriding goal is to

8 IRS, e-News for Tax Professionals — Issue Number 2013-49, Item 4, Some IRS Assistance and Taxpayer Services Shift to Automated Resources
(Dec. 20, 2013), at http://www.irs.gov/uac/Some-IRS-Assistance-and-Taxpayer-Services-Shift-to-Automated-Resources.

9IRS Chief Financial Officer, Corporate Budget. Some calculations in this section are affected by rounding. Percentage changes were computed
using actual numbers rather than rounded numbers.

10 IRS Chief Financial Officer, Corporate Budget. For a discussion about the impact of training reductions, see Most Serious Problem: Employee
Training: The Drastic Reduction in IRS Employee Training Impacts the Ability of the IRS to Assist Taxpayers and Fulfill Its Mission, infra.

11 For a discussion about the importance of taxpayer rights training, see Most Serious Problem: Taxpayer Rights: Insufficient Education and Training
About Taxpayer Rights Impairs IRS Employees’ Ability to Assist Taxpayers and Protect Their Rights, infra; see also National Taxpayer Advocate Report
to the Acting Commissioner of Internal Revenue, Toward a More Perfect Tax System: A Taxpayer Bill of Rights as a Framework for Effective Tax
Administration: Recommendations to Raise Taxpayer and Employee Awareness of Taxpayer Rights (Nov. 4, 2013).

12 Government Accountability Office (GAO), GAO-14-169, Financial Audit: IRS’s Fiscal Years 2013 and 2012 Financial Statements 76 (Dec. 2013), avail-
able at http://www.gao.gov/products/GAO-14-169.

13 IRS Chief Financial Officer, Corporate Budget.

14 In FY 2013, the IRS collected about $2.86 trillion in revenue. GAO, GAO-14-169, Financial Audit: IRS’s Fiscal Years 2013 and 2012 Financial
Statements 76 (Dec. 2013). Of that total, enforcement revenue accounted for $53.3 billion. Id. at 24.

Taxpayer Advocate Service — 2013 Annual Report to Congress — Volume One 21


http://www.irs.gov/uac/Some-IRS-Assistance-and-Taxpayer-Services-Shift-to-Automated-Resources
http://www.gao.gov/products/GAO-14-169

Most Serious

Problems

maximize voluntary compliance, because voluntary compliance is much more cost efficient; with enforced
compliance, the government must devote significant resources to detecting and collecting amounts that
are not voluntarily reported or paid." In addition, several studies published in Volume 2 of this report
find that top-quality taxpayer service is a more significant driver of overall tax compliance than IRS

enforcement actions.'°

The main reason the IRS is underfunded is because the congressional budget rules were written with clas-
sic spending programs in mind — namely, a dollar spent is treated as increasing the budget deficit by one
dollar. As the government’s revenue collector, the IRS is the only significant exception to that rule — a

dollar spent generates substantially more than one dollar in additional revenue and thus reduces the deficit.

To address this anomaly, the National Taxpayer Advocate recommended seven years ago that Congress
adopt new procedures to set the IRS’s budget.”” Because any change to the budget rules would require
study and ultimately concurrence by the House and Senate budget committees, appropriations com-

mittees, potentially tax-writing committees, and other key players, making such a change will require a

concerted effort.

The effects of applying across-the-board budget reductions to the IRS over the past three years underscore
the importance of making this concerted effort. If the government continues to underserve its taxpayers,
it risks further undermining public confidence in the fairness and integrity of the tax system, and thereby

reducing tax compliance.

ANALYSIS OF PROBLEM

Opver the past ten years, the workload of the IRS has increased significantly. The upward trend has con-
tinued during the last three years. Since FY 2010, however, IRS funding has declined. The combination
of more work and less funding predictably has impaired the IRS’s ability both to meet taxpayer needs and

to collect tax.

A. Taxpayer Services: More Work and Less Funding Means Taxpayer Needs Are Not Being
Met.

1. More Work

The increase in the IRS’s workload can be demonstrated in several ways. For one, the IRS is receiving

significantly more individual and business tax returns today than ten years ago.

For individual income tax returns, the number rose from about 131.3 million in FY 2004 to about
146.0 million in FY 2013, an increase of 11 percent. About one-third of that increase has occurred since
FY 2010, when about 141.2 million returns were filed.'®

15 See IRS Strategic Plan 2009-2013 (“Goal 1: Improve service to make voluntary compliance easier”).

16 See Volume 2: Research Study: Small Business Compliance: Further Analysis of Influential Factors, infra; Research Study: Do Accuracy-Related
Penalties Improve Future Reporting Compliance by Schedule C Filers?, infra.

17 See National Taxpayer Advocate 2006 Annual Report to Congress 442-457 (Legislative Recommendation: Revising Congressional Budget
Procedures to Improve IRS Funding Decisions).

18 IRS Data Books, Table 2, for FY 2004 through FY 2012. Data for FY 2013 was provided by the IRS Office of Research, Analysis, and Statistics.
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FIGURE 1.2.1
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For business income tax returns, which include the returns of C corporations, S corporations, and
partnerships, the number rose from about 8.6 million in FY 2004 to about 10.5 million in FY 2013, an

increase of 23 percent.”

FIGURE 1.2.2
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11.0

23%
increase

FY2004 FY 2005 FY2006 FY2007 FY 2008 FY2009 FY2010 FY2011 FY2012 FY2013

More tax returns mean more work for the IRS. The IRS must answer more taxpayer phone calls, process
the additional returns, conduct more compliance checks, and in some cases conduct more audits or take
more collection actions. To maintain its audit rate, the IRS would have to examine these additional
returns at the same rate it examines other returns. Thus, an increase of ten percent in individual returns
and 23 percent in business returns should translate to roughly the same percentage increases in taxpayer

service demands, audits, and other processing and compliance activities.

19 IRS Data Books, Table 2, for FY 2004 through FY 2012. Data for FY 2013 was provided by the IRS Office of Research, Analysis, and Statistics.

Taxpayer Advocate Service — 2013 Annual Report to Congress — Volume One 23



Most Serious

Problems

(As these charts and others in this section show, the increase in the IRS’s workload has followed a fairly
consistent path, with the notable exception of FY 2008, when the IRS was charged with administering the

Economic Stimulus Act and was deluged with an unprecedented number of tax returns and phone calls.?)

Another indicator of the workload increase is the number of phone calls the IRS receives, which has

grown substantially.

From FY 2004 to FY 2013, the number of calls received on the IRS’s Accounts Management telephone
lines rose from about 71 million to about 109 million, or 53 percent. Notably, more than 40 percent of

that increase has occurred since FY 2010, when the IRS received about 93 million calls.?!

FIGURE 1.2.3

Call Attempts to IRS Customer Service
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Answering taxpayer telephone calls effectively is labor-intensive. While some callers can be assisted
through automation, tens of millions of taxpayers want to speak with an IRS customer service representa-
tive (CSR) each year. In FY 2013, CSRs handled some 30 million calls on the Accounts Management
lines and another nine million phone calls in other parts of the agency.” Nearly 20 million calls to CSRs
went unanswered because the IRS does not have enough employees to handle them. There is simply no
way for the IRS to deal with this large and increasing volume of work without the funding to hire more

CSRes.

20 The Economic Stimulus Act of 2008 required the IRS to make one-time payments to nearly 119 million taxpayers. See IRS News Release,
IR-2009-10, IRS Offers Tips to Avoid Recovery Rebate Credit Confusion (Jan. 30, 2009), at http://www.irs.gov/uac/IRS-Offers-Tips-to-Avoid-Recovery-
Rebate-Credit-Confusion. The procedures for claiming these “stimulus payments” required millions of individuals otherwise without a filing
obligation to file a tax return. The stimulus payments were paid out over several months, and and taxpayers who did not receive their payments
early in the process inundated the IRS with telephone calls. As a result, many IRS measures reflect the effects of this one-time event. The num-
ber of calls the IRS received on its Accounts Management telephone lines more than doubled, from FY 2007 to FY 2008 (from 66 million to 151
million), and the number of Form 1040-series returns jumped from 139 million to 154 million — the highest annual totals in the past ten years
and probably ever.

21 IRS, Joint Operations Center, Snapshot Reports: Enterprise Snapshot (final week of each fiscal year for FY 2004 through FY 2013).
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During the last few years, the IRS has also had to address a huge spike in tax-related identity theft and
refund fraud. In FY 2013, the IRS assigned more than 3,000 employees to work on identity theft cases.??
Because of the harm identity theft victims suffer, that was the right call to make.* But for an overworked
agency absorbing budget cuts, the reassignment of so many employees has meant other work in crucial

taxpayer service and enforcement areas could not be done.

2. Less Funding and Reduced Resources
Since FY 2010, the IRS’s budget has been reduced from about $12.1 billion to about $11.2 billion, or
eight percent.® Over the FY 2010 through FY 2013 period, inflation has increased by an estimated six
percent, and it is expected to increase by an additional two percent in FY 2014, further impacting IRS

resources.”’

FIGURE 1.2.4
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These funding reductions translate to fewer employees and less training. The majority of the IRS’s costs
are employee-related, so not surprisingly, the eight percent drop in the budget has required a reduction in

the number of full-time equivalent IRS employees from nearly 95,000 to some 87,000, or eight percent.?®

23 Fiscal Year 2014 Treasury and IRS Budget: Hearing Before the Subcomm. on Financial Services and General Government of the S. Comm. on
Appropriations, 113th Cong. (2013) (statement of Steven T. Miller, Acting Commissioner of Internal Revenue).

24  For a discussion about tax-related identity theft, see Most Serious Problem: Identity Theft: The IRS Should Adopt a New Approach to Identity Theft
Victim Assistance that Minimizes Burden and Anxiety for Such Taxpayers, infra.

25 See Danny Werfel, Acting Commissioner of Internal Revenue, Address at the American Institute of Certified Public Accountants 2013 National Tax
Conference (Nov. 5, 2013).

26 IRS Chief Financial Officer, Corporate Budget.

27 See Office of Management and Budget, Fiscal Year 2014 Budget of the U.S. Government, Historical Tables, Table 10.1, at 215 (showing Gross
Domestic Product and year-to-year increases in the GDP (Chained) Price Index). Data has been re-based from FY 2005 to FY 2010. Because
of the federal pay freeze, it is likely that the IRS’s costs have risen by less than the amount of inflation. However, many employees continued to
receive within-grade step increases each year (which translate to increases in pay), the costs of non-salary benefits continued to rise, and non-
employee costs continued to rise as well. Thus, inflation since FY 2010 has had a significant impact on the IRS budget beyond the eight percent
reduction in nominal dollars shown in the chart above.

28 IRS Chief Financial Officer, Corporate Budget. This total includes seasonal employees apportioned on a full-time-equivalent basis.
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FIGURE 1.2.5
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Like most agencies, the IRS has been reluctant to terminate employees other than through attrition, so it
has cut costs in other areas. One of the largest and most concerning cuts has been in training. From FY
2010 to FY 2013, the IRS reduced its training budget by 87 percent, from about $172 million to about

$22 million.

FIGURE 1.2.6
IRS Training Dollars
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A large complex organization cannot possibly cut its training budget by 87 percent without undermining
the ability of its staff to perform their jobs effectively. This is particularly true at the IRS, where employ-
ees must administer an extraordinarily complex tax code and apply it to 146 million individual taxpayers
and more than ten million business taxpayers, many of which present unique facts or special circum-
stances. If IRS customer service employees are not well trained, taxpayers calling for help are more likely
to receive incorrect information or no information. If IRS enforcement employees are not well trained,
auditors may make inappropriate adjustments and assessments, and collection employees may issue inap-

propriate levies or file inappropriate liens.
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The stakes for taxpayers are simply too high to allow the IRS workforce to be

undertrained.”” In most years, workforce attrition exceeds five percent.*® When

employees leave, the IRS must identify existing employees or find new ones to pick

[T]he requirement to pay up the slack — sometimes through internal promotions, sometimes with limited

taxes is gener ally the new hires. In addition, the IRS employed more than 11,000 seasonal employees
most significant burden a during the last filing season and for other limited tasks throughout the year.?!
government imposes on Even employees who do not change jobs face constant changes in the nature

its citizens. The National of their workloads. For example, as the problem of tax-related identity theft
' increased, the IRS trained at least 37,000 employees on various aspects of victim

Taxpayer Advocate . "
assistance.
believes the government
has a practical and a The IRS has tried to train employees at lower cost by replacing in-person train-

moral obligation to make ing with remote or virtual instruction.”® That is a constructive approach — to a

compliance as simple and
painless as possible. It

point. Some virtual training can be effective. But other types of training, such
as teaching taxpayer-facing employees how to interview taxpayers and working

through case studies, do not lend themselves well to a remote setting. In addition,

is not acceptable that employees of many IRS functions are spread around the country, and it is difficulc
taxpayers seeking help for managers to do their jobs properly if they cannot meet periodically — face to
cannot get through to the face — with the employees they supervise.

IRS nearly two-fifths of
the time, and then when
they do get through, they
have to wait on hold for

extended periods. The a. Taxpayer Telephone Calls
taxpaying public deserves The IRS’s ability to field taxpayer telephone calls has declined markedly over the

3. Taxpayer Needs Are Not Being Met

The combination of more work and less funding has left the IRS stretched too

thin, compromising its capacity to meet taxpayer needs.

better treatment past decade. In FY 2004, the IRS answered 87 percent of calls from taxpayers

seeking to speak with a CSR (which, in IRS parlance, is referred to as the “Level of

Service” or “LOS”). In FY 2013, the IRS answered only 61 percent of such calls,
a reduction of 26 percentage points, or 30 percent, in the LOS. Meanwhile, the
time successful taxpayers waited on hold rose from 2.6 minutes to 17.6 minutes, a

nearly six-fold increase.*

29 For a discussion about the impact of training reductions, see Most Serious Problem: Employee Training: The Drastic Reduction in IRS Employee
Training Impacts the Ability of the IRS to Assist Taxpayers and Fulfill Its Mission, infra; Most Serious Problem: Taxpayer Rights: Insufficient Education
and Training About Taxpayer Rights Impairs IRS Employees’ Ability to Assist Taxpayers and Protect Their Rights, infra.

30 Seeg, e.g., Partnership for Public Service, Beneath the Surface: Understanding Attrition at Your Agency and Why It Matters 3 (Nov. 2010) (finding that
attrition in the federal government, although “relatively low,” was 7.6 percent in FY 2008 and 5.85 percent in FY 2009).

31 See data compiled for IRS 2013 Data Book, Table 30 (not yet published). This total reflects seasonal employees placed on a full-time-equivalent
basis. The actual number of employees was higher.

32 Fiscal Year 2014 Treasury and IRS Budget: Hearing Before the Subcomm. on Financial Services and General Government of the S. Comm. on
Appropriations, 113th Cong. (2013) (statement of Steven T. Miller, Acting Commissioner of Internal Revenue) (stating that the IRS has assigned
3,000 employees to work on identity theft and has trained 37,000 employees who work with taxpayers to recognize identity theft and assist vic-
tims).

33 See Danny Werfel, Acting Commissioner of Internal Revenue, Address at the American Institute of Certified Public Accountants 2013 National Tax
Conference (Nov. 5, 2013) (stating that the IRS has “expanded the use of alternative delivery methods for in-person meetings, training, confer-
ences, and operational travel”).

34 RS, Joint Operations Center, Snapshot Reports: Enterprise Snapshot (final week of each fiscal year for FY 2004 through FY 2013).
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FIGURE 1.2.7
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While the IRS’s decline in the LOS and increase in hold times have been a long-term trend, it should be
noted that a significant portion of the decline has occurred since FY 2010. Since FY 2010, the LOS has
declined by 18 percent (from 74 percent to 61 percent) and the average hold time has increased by 63

percent (from 10.8 minutes to 17.6 minutes).

To try to improve its LOS, the IRS recently announced several “service changes” for FY 2014. During
the filing season (January through April), it will answer only “basic” tax law questions; it will not an-

swer “more detailed” questions. After April, it will not answer any tax law questions (even basic ones),
including from the millions of taxpayers who obtain filing extensions and prepare their returns later in the
year.”> At the risk of vast understatement, it is a sad state of affairs when the government writes tax laws as
complex as ours — and then is unable to answer any questions beyond “basic” ones from baffled citizens

who are doing their best to comply.

b. Taxpayer Correspondence

The IRS’s ability to timely process taxpayer correspondence has taken a similar hit. When the IRS sends
a taxpayer a notice proposing to increase his or her tax liability, it typically gives the taxpayer an opportu-
nity to present an explanation or documentation supporting the position taken on the return. Each year,
the IRS typically receives around ten million taxpayer responses, known collectively as the “adjustments
inventory.”*® The IRS has established timeframes for processing taxpayer correspondence, generally 45
days. During the final week of FY 2004, the IRS failed to process 12 percent of its adjustments cor-
respondence within its timeframes. During the final week of FY 2013, the IRS was unable to process 53

percent of its adjustments correspondence within the timeframes.?”

35 IRS, e-News for Tax Professionals — Issue Number 2013-49, Item 4, Some IRS Assistance and Taxpayer Services Shift to Automated Resources
(Dec. 20, 2013), at http://www.irs.gov/uac/Some-IRS-Assistance-and-Taxpayer-Services-Shift-to-Automated-Resources.

36 RS, Joint Operations Center, Adjustments Inventory Reports: July-September Fiscal Year Comparison (FY 2004 through FY 2013). In FY 2013,
receipts in the Adjustments Inventory were about 8.4 million, as compared with 10.4 million in FY 2012. We are not certain why the number
declined. The Adjustments Inventory is one component of the Accounts Management function’s overall Paper Inventory. In FY 2013, receipts in
the Paper Inventory were about 20.8 million, and the percentage classified as overage at year-end was 47 percent. IRS, Joint Operations Center,
Account Management Information Report (AMIR) - National Summary (week ending Sept. 28, 2013).

37 IRS, Joint Operations Center, Weekly Enterprise Adjustments Inventory Report (week ending Sept. 28, 2013).

28 Most Serious Problems — IRS Budget


http://www.irs.gov/uac/Some-IRS-Assistance-and-Taxpayer-Services-Shift-to-Automated-Resources

Most Serious

Problems

As a corollary, the number of pending pieces of adjustments correspondence in open inventory increased
as well. At the end of FY 2004, open inventory stood at about 348,000 letters.?® At the end of FY 2013,

it consisted of about 1.1 million letters.?

FIGURE 1.2.8

Open Adjustments Inventory at Fiscal Year End
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As with telephone performance, correspondence performance has declined since FY 2010. Comparing
the final week of FY 2010 with the final week of FY 2013, the percentage of overage correspondence rose
from 28 percent to 53 percent, and open inventory grew from about 606,000 to about 1.1 million — in

both cases almost doubling.’

c. Taxpayer Walk-In Assistance

At the same time that taxpayers have encountered greater difficulty communicating with the IRS by
phone and mail, their opportunities to communicate with the IRS in person have also been limited. As
an alternative to telephone or correspondence interaction, the IRS maintains walk-in sites known as
Taxpayer Assistance Centers, or “TACs.” The TACs are designed to provide a “local presence.” As we re-
ported earlier this year, the number of TACs declined from 400 to 392 between the start of the 2012 and
2013 filing seasons, and the number of TACs with just one employee increased from 48 to 65.' TACs
with one employee are subject to unexpected closure due to employee absence and subject to extended

wait times when there are more-than-projected taxpayer visits.

We noted above that the IRS has adopted a new policy of declining to answer many tax-law questions —

notably, any questions beyond “basic” ones — on its toll-free telephone lines. The same policy applies to

38 IRS, Joint Operations Center, Weekly Enterprise Adjustments Inventory Report (week ending Sept. 30, 2004).
39 IRS, Joint Operations Center, Weekly Enterprise Adjustments Inventory Report (week ending Sept. 28, 2013).

40 IRS, Joint Operations Center, Weekly Enterprise Adjustments Inventory Report (week ending Oct. 2, 2010); IRS, Joint Operations Center, Weekly
Enterprise Adjustments Inventory Report (week ending Sept. 28, 2013).

41 For more detail, see National Taxpayer Advocate FY 2014 Objectives Report to Congress at 59.
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the TACs.*> This continues an unfortunate trend of service reductions for taxpayers who either do not
have Internet access or otherwise require or prefer in-person assistance. According to data compiled by
the GAO, the number of tax-law questions answered in the TACs over the last ten years during the filing
season has declined by 86 percent — from about 795,000 questions to 110,000.%

FIGURE 1.2.9

Tax Law Questions Answered at Taxpayer Assistance Centers During Filing Season
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The annual GAO filing season reports do not list the number of tax-law questions outside the filing
season, but the numbers are significant. In FY 2004, for example, IRS data indicate that in addition

to handling some 795,000 tax-law questions during the filing season, the IRS handled about 638,000
tax-law questions after the filing season. Thus, 45 percent of the 1.433 million questions received came
outside the filing season.” None of those 638,000 questions would be answered under the IRS’s new
policy. It should be emphasized that the reduction in tax-law questions is not necessarily a function of
reduced demand. Rather, the IRS has reduced TAC staffing and reduced the scope of the questions it is
willing to answer, and wait times have often been unreasonably long. As a consequence, many taxpayers

have probably given up.

42 IRS, e-News for Tax Professionals — Issue Number 2013-49, Item 4, Some IRS Assistance and Taxpayer Services Shift to Automated Resources
(Dec. 20, 2013), at http://www.irs.gov/uac/Some-IRS-Assistance-and-Taxpayer-Services-Shift-to-Automated-Resources.

43  GAO, GAO-14-133, 2013 Tax Filing Season: IRS Needs to Do More to Address the Growing Imbalance between the Demand for Services and
Resources 26 (Dec. 2013); GAO, GAO-11-111, 2010 Tax Filing Season: IRS’s Performance Improved in Some Key Areas, but Efficiency Gains Are
Possible in Others 45 (Dec. 2010); GAO, GAO-08-38, Tax Administration: 2007 Filing Season Continues Trend of Improvement, but Opportunities
to Reduce Costs and Increase Tax Compliance Should be Evaluated 27-28 (Nov. 2007); GAO, GAO-07-27, Tax Administration: Most Filing Season
Services Continue to Improve, but Opportunities Exist for Additional Savings 29 (Nov. 2006) (supplemented with more precise IRS data provided to
TAS by the IRS Wage & Investment Division for 2004 through 2006). TAS does not have data for 2007.

44  This data was provided to TAS by the IRS Wage & Investment Division in connection with the National Taxpayer Advocate 2007 Annual Report to
Congress 162-182 (Most Serious Problem: Service at Taxpayer Assistance Centers). TAS does not have data on tax-law questions asked outside
the filing season for more recent years.
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Historically, the TACs have also prepared tax returns for taxpayers seeking assistance, particularly low in-
come, elderly, and disabled taxpayers. According to the GAO filing season reports, the number of returns

prepared during the filing season over the past decade has declined by 59 percent.”

FIGURE 1.2.10

Returns Prepared at Taxpayer Assistance Centers During Filing Season
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As with tax-law questions, data covering solely the filing season understates the assistance the IRS has
provided to taxpayers. In FY 2004, IRS data indicates that in addition to preparing some 308,000
returns during the filing season, the IRS prepared an additional 168,000 returns after the filing season.
Thus, roughly 35 percent of the returns prepared by the TACs were prepared after April 15.% But with
dwindling resources, the IRS has been placing increasing limits on return preparation assistance, and in
its recent announcement, it made clear it will discontinue a// return preparation assistance at the TACs

beginning this filing season.?’

d. Local Availability of Enforcement Personnel

The “local presence” of enforcement personnel has also declined. From FY 2010 through FY 2013, the
number of Revenue Agents, who conduct field audits, decreased by 12 percent (from 13,879 to 12,270).
The number of Revenue Officers, who perform field collection, declined by 21 percent (from 6,042 to
4,748).%

45  GAO, GAO-14-133, 2013 Tax Filing Season: IRS Needs to Do More to Address the Growing Imbalance between the Demand for Services and
Resources 26 (Dec. 2013); GAO, GAO-11-111, 2010 Tax Filing Season: IRS’s Performance Improved in Some Key Areas, but Efficiency Gains Are
Possible in Others 45 (Dec. 2010); GAO, GAO-08-38, Tax Administration: 2007 Filing Season Continues Trend of Improvement, but Opportunities
to Reduce Costs and Increase Tax Compliance Should be Evaluated 27-28 (Nov. 2007); GAO, GAO-07-27, Tax Administration: Most Filing Season
Services Continue to Improve, but Opportunities Exist for Additional Savings 29 (Nov. 2006) (supplemented with more precise IRS data provided to
TAS by the IRS Wage & Investment Division for 2004 through 2006); GAO, GAO-05-67, Tax Administration: IRS Improved Performance in the 2004
Filing Season, But Better Data on the Quality of Some Services Are Needed 18 (Nov. 2004). The GAO filing season reports do not provide a total
for 2007. However, the report on the 2007 filing season said the number of TAC-prepared returns was almost 74 percent less than the number
of TAC-prepared returns in 2001, and the report on the 2004 filing season said the number of TAC-prepared returns in 2001 was about 790,000.
We therefore have provided an approximate total for 2007 in the chart above.

46 This data was provided to TAS by the IRS Wage & Investment Division in connection with the National Taxpayer Advocate 2007 Annual Report to
Congress 162-182 (Most Serious Problem: Service at Taxpayer Assistance Centers).

47 RS, e-News for Tax Professionals — Issue Number 2013-49, Item 4, Some IRS Assistance and Taxpayer Services Shift to Automated Resources
(Dec. 20, 2013), at http://www.irs.gov/uac/Some-IRS-Assistance-and-Taxpayer-Services-Shift-to-Automated-Resources.

48 IRS Data Books, Table 30.
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FIGURE 1.2.11
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In addition, the number of Appeals Officers, with whom taxpayers historically have had the option of
meeting personally, declined by four percent (from 847 to 811). Of particular concern, many taxpayers
no longer have the practical option of meeting with Appeals Officers personally. Eleven states and Puerto

Rico have no Appeals or Settlement Officers with a post-of-duty within their geographic borders.”’

We find the sharp reduction in local enforcement personnel concerning. While no taxpayer wants to be
audited or face collection action, it is important that taxpayers who find themselves in that position have
the option of talking with an IRS employee face-to-face. On audit, a taxpayer may have documenta-
tion that is difficult to mail in and requires a conversation to explain. In collection, a taxpayer may have
special circumstances or face hardships that are obvious in person but difficult to convey by email or over

the phone.

A local presence is also important because economic conditions and types of noncompliance vary

from community to community. A Revenue Officer (RO) who lives in a community typically is bet-
ter equipped than employees in a centralized site to determine how to work with a delinquent taxpayer
claiming financial hardship. The RO may, for example, know that a large local employer has just laid
off workers or that a payroll service provider who kept payrolls for small businesses was just arrested for
misappropriating funds. In Volume 2 of this report, we publish a study showing that ROs generally are

more effective than the Automated Collection System in resolving employment tax delinquencies.*

49 IRS, Discovery Directory (searched on Dec. 30, 2013). Alaska, Arkansas, Delaware, Idaho, Kansas, Montana, North Dakota, Rhode Island, South
Dakota, Vermont, Wyoming, and Puerto Rico are not listed as having either an Appeals Officer or a Settlement Officer. Settlement Officers hold
Collection Due Process hearings under IRC §§ 6320 and 6330, and hear appeals of installment agreement denials and offer in compromise rejec-
tions under IRC § 7122(e). The IRS Restructuring and Reform Act of 1998 directed, among other things, that the Office of Appeals ensure that
an Appeals Officer is regularly available within each state. See RRA 98 §§ 1001(a)(4); 3465(b). In recent years, the Office of Appeals has elimi-
nated offices in some states and substituted a system of traveling Appeals Officers. Under this system, visits may not be sufficiently frequent or
sufficiently spread throughout the state to make meetings accessible to taxpayers.

50 See Volume 2: Research Study: A Comparison of Revenue Officers and the Automated Collection System in Addressing Similar Employment Tax
Delinquencies, infra.
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The bottom line is that reduced funding has left the IRS substantially less able to assist taxpayers across all

service platforms other than the Internet — by phone, by mail, and in person.”

B. Revenue Collection: Reduced Funding Means Reduced Revenue Collection and a Larger
Budget Deficit.

The reduction in the IRS’s budget since FY 2013 has generally been made pursuant to government-wide

cuts designed to reduce the imbalance between federal spending and federal revenue. However, the

logic behind budget cuts simply does not apply to the funding of the IRS. The IRS collects more than
90 percent of federal revenue.” As noted above, the IRS in FY 2013 took in about $2.86 trillion>® on

an appropriated budget of about $11.2 billion,* which translates to an average return-on-investment of

255:1. While the marginal ROI of additional funding will not be nearly so large, virtually everyone who
has studied the IRS budget has concluded that the ROI of additional funding is positive. This includes

the most recent four IRS commissioners (two appointed by Democratic Presidents and two appointed by

Republican Presidents).

At his confirmation hearing in December, IRS Commissioner John Koskinen said:

Because the IRS is the
federal government’s
Accounts Receivable
Department and generates
a substantially positive
return on investment, it

is self-defeating to treat
the agency like a pure
spending program. With
most spending programs,
a dollar spent is simply a
dollar spent from a budget
perspective. With the IRS,
a dollar spent generates
many dollars in additional
revenue.

[W]e need to solve the funding problem of the IRS. This is not just my opin-
ion. I have met with every IRS Commissioner from the past 20 years and the
consensus was that a major challenge and constraint was the funding limita-
tions they faced. This is a view shared today by the IRS Oversight Board, the
Taxpayer Advocate and, most recently, the Treasury Inspector General for Tax
Administration (TIGTA) and the Internal Revenue Service Advisory Council.
As a TIGTA report this fall noted, the government has saved $1 billion in cuts
to the IRS budget and lost $8 billion in compliance revenues.

I don’t know any organization in my 20 years of experience in the private sec-
tor that has said “I think I'll take my revenue operation and starve it for funds
to see how it does.” The IRS will have 11,000 fewer people working during
this upcoming filing season while processing the largest number of returns

in its history. I don't care how efficient you become, that is not a recipe for

success or improved compliance and taxpayer service.

This is not a new message. It has been delivered before. We often think that

a discussion about a problem means we have dealt with it. Let me just say

51 In an effort to reduce costs, the IRS has been trying for years to persuade taxpayers to make greater use of the Internet in the hope it can reduce
taxpayer demand for more costly telephone and walk-in services. While Internet usage has indeed increased, the 54 percent increase in tele-
phone calls from taxpayers seeking to reach a CSR over the past decade demonstrates that the need for personal contact, far from decreasing,

has risen substantially at the same time.

52 See GAO, GAO-14-169, Financial Audit: IRS’s Fiscal Years 2013 and 2012 Financial Statements 26 (Dec. 2013).

53 Id. at 76.

54 IRS Chief Financial Officer, Corporate Budget.
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that we have not dealt with the problem and it is not going away. I look forward to working
55

with you to find a solution.
This issue arises because the federal budgeting rules generally treat the IRS in the same manner as all
other federal agencies, giving it no “credit” for the revenue it collects. Once the House and Senate
Appropriations Financial Services and General Government subcommittees receive their “Section 302(b)
allocations” for the upcoming fiscal year, funding all of the agencies under their jurisdiction essentially
becomes a zero-sum game — each dollar allocated to one agency reduces the pool of funds available for

others.”®

As we have noted in prior reports, this procedure makes little sense when applied to the IRS. For virtually
every other spending program, a dollar spent is just that — it increases the budget deficit by one dollar.
But a dollar spent on the IRS generates substantially more than one dollar in return — it reduces the

budget deficit.

If the Chief Executive Officer of a Fortune 500 company were told that each dollar allocated to his
company’s Accounts Receivable Department would generate multiple dollars in return, it is difficult
to see how the CEO would keep his job if he chose not to provide the department with the funding it
needed. Yet that is essentially what has been happening with respect to IRS funding for years, and as
Commissioner Koskinen indicated, there has been some discussion but little effort to fix this obvious

problem.

In the National Taxpayer Advocate’s 2006 Annual Report to Congress, we discussed the IRS funding chal-
lenge in detail and recommended, among other things, that Congress consider revising its budget rules in
a manner that allows the relevant congressional committees simply to set IRS funding at whatever level
they believe will maximize tax compliance, particularly voluntary compliance, with due regard for protect-

ing taxpayer rights and minimizing taxpayer burden.”’

In the course of developing and presenting that recommendation, the National Taxpayer Advocate or her
senior advisor met with 14 separate congressional staffs — the House and Senate majority and minority
staffs of the appropriations committees, budget committees, and tax-writing committees as well as tax
counsel for the House and Senate majority leaders. In our discussions, there appeared to be no disagree-
ment with the premise that the IRS generates a positive return on investment and is underfunded.
However, we were repeatedly told that creating a new set of rules to establish IRS funding levels would be

a “heavy lift” and would raise jurisdictional issues that have to be worked through.

55

56

57
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Hearing to Consider the Nomination of John Andrew Koskinen to Be Commissioner of Internal Revenue, Hearing Before the S. Comm. on Finance,
113th Cong. (Dec. 10-11, 2013) (citing Treasury Inspector General for Tax Administration, Ref. No. 2013-30-078, Trends in Compliance Activities
Through Fiscal Year 2012 (Aug. 2013)). See also Charles O. Rossotti, Many Unhappy Returns: One Man’s Quest to Turn Around the Most Unpopular
Organization in America 278 (2005) (“When | talked to business friends about my job at the IRS, they were always surprised when | said that the
most intractable part of the job, by far, was dealing with the IRS budget. The reaction was usually ‘Why should that be a problem? If you need a
little money to bring in a lot of money, why wouldn’t you be able to get it?"”).

See Congressional Budget and Impoundment Control Act, Pub. L. No. 93-344, § 302(b)(1), 88 Stat. 297, 308 (1974) (providing that the
Appropriations Committee of each House shall subdivide its allocation of funding under the annual budget resolution among its subcommittees).
The “program integrity cap adjustment” mechanism, which we discuss in the text below, is a limited but in our view flawed exception to this rule.

See National Taxpayer Advocate 2006 Annual Report to Congress 442-457 (Legislative Recommendation: Revising Congressional Budget
Procedures to Improve IRS Funding Decisions).
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In light of the IRS’s increasing inability to meet the needs of the taxpaying public, we submit that the
time for the “heavy lift” is now. Not only are cuts to the IRS budget harmful from a taxpayer service

perspective, but to the extent they are designed to reduce the budget deficit, they are self-defeating.

C. The “Program Integrity Cap Adjustment” Mechanism Has Significant Drawbacks.

In a partial attempt to provide the IRS with additional funding within the existing budget rules, several
Appropriations acts in recent years have given the IRS more funding by using a mechanism known as a
“program integrity cap adjustment.” Under this mechanism, new funding appropriated for IRS enforce-

ment programs generally does not count against otherwise applicable spending ceilings provided:
1. The IRS’s existing enforcement base is fully funded; and

2. A determination is made that the proposed additional expenditures will generate an ROI of

greater than 1:1 (Z.c., the additional expenditures will increase federal revenue on a net basis).

For FY 2014, the Administration’s budget proposal recommended a change to the Balanced Budget and
Emergency Deficit Control Act of 1985 to provide program integrity cap adjustments for the next ten
years.”® While this cap adjustment mechanism may provide an easier path to providing the IRS with
more resources than a fundamental change in congressional budget rules, we are concerned that taxpayer
service activities have been excluded from this enhanced funding mechanism in the past and would
continue to be excluded under the Administration’s proposal. The rationale has been that the IRS can
measure the direct ROI of its enforcement activities — 7.¢., it can compute to the dollar the amounts col-
lected by its Examination, Collection, and document-matching functions — but cannot quantify the ROI
of taxpayer services. Thus, it is not possible to document whether or to what extent its taxpayer services

generate an ROI greater than 1:1.

Creating a mechanism that allows more funding for enforcement actions, while excluding taxpayer service
activities like outreach and education, would be a mistake for two reasons. First, common sense tells us
that taxpayer services are a significant driver of tax compliance and generate a very high ROI. Publishing
tax forms and instructions, conducting outreach and education, assisting taxpayers, tax preparers, and
tax-software manufacturers, and otherwise administering the tax filing season are absolute prerequisites for
tax compliance. In general, the ROI of these service activities is probably greater than the ROI of enforce-

ment actions.

Three TAS research studies published in Volume 2 of this report illustrate the value of taxpayer service

and the limitations of enforcement measures to improve tax compliance:

= A study regarding tax compliance by sole proprietors found that taxpayer service and social norms
were the two most influential factors affecting compliance behavior. Contrary to expectation, it
found that traditional deterrence theory did not play a significant role in promoting compliance,

possibly because the taxpayers were motivated by short-term cash flow needs.”

= A study regarding the impact of penalties on tax compliance analyzed the future compliance
behavior of two groups of sole proprietors who were audited and whose examinations were closed

in 2007. One group faced tax adjustments and was subject to penalties. The other group faced

58 See Department of the Treasury, General Explanations of the Administration’s Fiscal Year 2014 Revenue Proposals 187 (Apr. 2013).

59 See Volume 2: Research Study: Small Business Compliance: Further Analysis of Influential Factors, infra.
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similar tax adjustments but was not subject to penalties. The study found that the future compli-
ance behavior of the penalized group was no better than the future compliance behavior of the

group that was not penalized.®

= A study regarding the relative effectiveness of Revenue Officers and the Automated Collection
System in addressing delinquent employment tax liabilities found that neither ROs nor ACS
affected future compliance." That is a significant finding that should guide IRS strategic and
resource-allocation decisions, because long-term revenue collection is much greater where IRS

actions improve future voluntary compliance.

These studies underscore that the ROI of taxpayer service, despite being unquantifiable, is significant and

should figure prominently in any strategy designed to improve tax compliance.

Second, an enforcement-only cap adjustment will inherently push the IRS to become more of a hard-core
enforcement agency. It should be emphasized that in FY 2013, direct enforcement revenue amounted
to only $53.3 billion,* or two percent of total IRS tax collection of $2.86 trillion.®* The remaining 98

percent resulted from voluntary front-end tax compliance.

FIGURE 1.2.12

Tax Revenue from Voluntary Compliance vs. Enforcement Actions
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If cap adjustments are applied solely to bolster enforcement funding, the relative allocation of the IRS
budget between enforcement and taxpayer service will shift over time in a direction that causes taxpay-
ers to fear the IRS more and voluntarily cooperate less. Primarily because of the proposed cap adjust-
ments, the Administration’s ten-year funding projections showed that funding for the IRS Enforcement

appropriation would increase by more than twice as much as funding for the IRS’s Taxpayer Services

60 Seeid.

61 See Volume 2: Research Study: A Comparison of Revenue Officers and the Automated Collection System in Addressing Similar Employment Tax
Delinquencies, infra.

62 GAO, GAO-14-169, Financial Audit: IRS’s Fiscal Years 2013 and 2012 Financial Statements 24 (Dec. 2013).
63 Id. at 76.
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appropriation.* In our effort to enforce the laws against noncompliant taxpayers, we must take care to

avoid steps that may alienate compliant taxpayers and thereby jeopardize the existing tax base.

For that reason, if program integrity cap adjustments are used, we recommend that compliance initia-
tives be defined more broadly so they include both an enforcement component and a service component
(e.g., better outreach, education, and assistance for small businesses). Because the projected ROI of many
enforcement programs is high, a more broadly constructed initiative could still produce a demonstrable

ROI of greater than 1:1 even if it contained service components with ROIs that are unquantifiable.®

CONCLUSION

Because the IRS is the federal government’s accounts receivable department and generates a substantially
positive return on investment, it is self-defeating to treat the agency like a pure spending program. With
most spending programs, a dollar spent is simply a dollar spent from a budget perspective. With the IRS,
a dollar spent generates many dollars in additional revenue, and conversely, a dollar unspent translates to a
greater decrease in revenue collection, thereby adding to the budget deficit. Recent cuts in the IRS budget
have also limited the IRS’s ability to meet the basic service needs of the taxpaying public, which erodes
public confidence and trust in the tax system and may also lead to greater noncompliance. For these
reasons, we believe the time has come for Congress to “fence off” decisions about IRS funding from the

otherwise applicable spending ceilings that apply to discretionary appropriations under the budget rules.

64 Budget of the United States Government: Analytical Perspectives, Supplemental Materials, Fiscal Year 2014: Table 32-1, Federal Programs by
Agency and Account, at 304-305, available at http://www.whitehouse.gov/sites/default/files/omb/budget/fy2014/assets/32_1.pdf. Taxpayer
service spending is shown on the top line, which is labeled “Taxpayer Services: Appropriations, discretionary . . . 803.” Enforcement spending is
the sum of the line labeled “Federal law enforcement activities: Appropriations, discretionary ... 751” and the line labeled “Central fiscal opera-
tions: Appropriations, discretionary ... 803.” Over the FY 2014 through FY 2023 period, these projections show that Taxpayer Services spending
would rise by 23 percent, while Enforcement spending would increase by 54 percent.

65 In our past annual reports, we have written about local compliance initiatives the IRS has undertaken that include integrated enforcement and
outreach and education components. See, e.g., National Taxpayer Advocate 2008 Annual Report to Congress 176-192 (Most Serious Problem:
Local Compliance Initiatives Have Great Potential but Face Significant Challenges). One example: In the early 1990s, the IRS launched an initiative
designed to address noncompliance by fishermen in Alaska that resulted from confusion as well as community norms and attitudes. The IRS
combined stepped-up enforcement activities with an extensive outreach and education campaign in remote fishing villages and on fishing vessels
that included assisting with tax return preparation and training local volunteers to assist taxpayers. By the end of the initiative, the number of
nonfilers among the target population declined by 30 percent. Id. at 177-178.
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RECOMMENDATIONS

The National Taxpayer Advocate reiterates her recommendations that Congress consider the following

actions:

1. Revise the budget rules so that the IRS is “fenced off” from otherwise applicable spending ceil-
ings and is viewed more like an accounts receivable department. It should be funded at a level
designed to maximize tax compliance, particularly voluntary compliance, with due regard for

protecting taxpayer rights and minimizing taxpayer burden.

2. In allocating IRS resources, keep in mind that tax compliance requires a combination of high
quality taxpayer service, outreach and education, and effective tax-law enforcement, and the IRS
should continue to maintain a balanced approach toward that end. We are concerned that the
program integrity cap adjustment procedures used in the past skew this important balance and
should be avoided, but if cap adjustments continue to be used, we recommend they be written in
a manner that applies to broadly defined compliance initiatives that include both taxpayer service

(including outreach and education) and enforcement components.
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MSP EMPLOYEE TRAINING: The Drastic Reduction in IRS Employee
#3 Training Impacts the Ability of the IRS to Assist Taxpayers and
Fulfill its Mission

RESPONSIBLE OFFICIAL

John Koskinen, Commissioner of Internal Revenue

DEFINITION OF PROBLEM

The IRS mission is to “provide America’s taxpayers top-quality service by helping them understand and
meet their tax responsibilities and enforce the law with integrity and fairness to all.”! With a complex and
constantly changing tax law, it is essential that IRS employees receive prompt and appropriate training
and education in order to provide taxpayers with complete and accurate service. However, budget cuts
and sequestration have led the IRS to reduce its training budget by over 85 percent since fiscal year (FY)
2009.2 Most of the IRS operating divisions that interact directly with taxpayers fared worse than the
agency as a whole. Lacking appropriate training and education, IRS employees will be unable to fulfill

their mission, and service to taxpayers will continue to erode.?

® In FY 2013, the IRS spent less than $250 per employee on training compared to $1,450 per
employee in FY 2009, a reduction of over 83 percent.*

® The IRS created two review boards, the Training Review Board and the Video Review Board,
in FY 2013 to review training requests for recommendation to the Deputy Commissioner for

Operations Support.

® The Deputy Commissioner for Operations Support declined approval for over 35 percent of
proposed courses between April and June of 2013.°

® Training hours delivered to employees in key job series have been reduced by as much as 89
percent since FY 2009.¢

Internal Revenue Manual (IRM) 1.1.1.1, The IRS Mission (Mar. 1, 20086).

IRS response to TAS research request (Nov. 22, 2013). In fiscal year (FY) 2009, the IRS spent $153,155,686 on training versus $22,574,539 in
FY 2013, a reduction of 85.26 percent. The IRS training budget includes both training and conferences.

3 The IRS’s training effort was determined as follows. In a research request, TAS asked the IRS to provide the training budget by operating division
from FY 2009 through FY 2013. TAS identified 15 key taxpayer-facing job series in the five main IRS operating divisions (Wage & Investment
(W&I), Small Business/Self-Employed (SB/SE), Tax Exempt and Government Entities (TE/GE), Appeals, and Large Business and International
(LB&I)). We asked the IRS to provide, by job series, the training titles, number of students in each session, and number of hours per course for
FYs 2009 and 2013. TAS also requested that the IRS break training hours down into two categories: in-person training (in person is defined as
coached self-study, instructor-led classroom, on-the-job training and paper-based self-study) and virtual training (virtual training is defined as online,
computer-based, CD or DVD, Electronic Knowledge Product, interactive video tele-training (IVT) studio produced). TAS acknowledges that the IRS
may provide training in individual offices on an ad hoc basis that is not recorded in a formal manner in IRS training databases. This type of train-
ing has always occurred and we are treating it as a constant. In this piece, we have focused on formal training provided across the IRS.

4IRS, Human Resources Reporting Center, available at https://persinfo.web.irs.gov/ (last visited Oct. 22, 2013). The IRS had 105,783 employees
as of the last week of FY 2009 and spent $153,155,686 on training. In the last week of FY 2013, the IRS had 94,378 employees and spent
$22,574,539 on training. Per employee, the IRS spent $1,447.83 in FY 2009 and only $239.19 in FY 2013. The IRS spent 83.48 percent less
per employee on training in FY 2013 compared to FY 2009. IRS response to TAS Research Request (Nov. 22, 2013).

IRS response to TAS research request (Sept. 16, 2013). Training was proposed between April and June 2013.

IRS response to TAS research request (Nov. 22, 2013). For example, total training hours provided to Small Business/Self-Employed Revenue
Officers in FY 2013 decreased by 89.29 percent, Large Business International Revenue Agents received 68.45 percent fewer hours of training in
FY 2013, Tax Exempt Government Entity Tax Examiners received 80.63 percent fewer hours of training in FY 2013.
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Delivering continuing education timely and in appropriate formats to employees is essential to the core
function of the IRS. Faced with a declining budget, the IRS training and education programs have been
reduced to bare minimums without consideration for the type of training employees need to perform

basic job functions, protect taxpayer rights, and prevent harm and undue burden for taxpayers.”

ANALYSIS OF PROBLEM

Background

Set into motion by the Budget Control Act of 2011 and beginning March 1, 2013, the sequester required
federal agencies, including the IRS, to significantly cut their spending.® The IRS employee training
budget experienced drastic cuts to ensure the IRS met its required overall reductions. Even before the
sequester, however, the IRS had already sharply reduced dollars spent on training in response to a decrease

or stagnation in its total operating budget since FY 2010.°

The IRS has drastically reduced spending on employee training.

FIGURE 1.3.1, IRS Training Budget, FY 2009-2013°
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Faced with funding constraints, the IRS training budget declined by over 85 percent between FY 2009
and FY 2013." Per-employee spending dropped from nearly $1,450 per full time equivalent employee in

10
11

For a complete discussion of the National Taxpayer Advocate’s concerns regarding IRS employee training in taxpayer rights, see Most Serious
Problem: Insufficient Education and Training About Taxpayer Rights Impairs IRS Employees’ Ability to Assist Taxpayers and Protect Their Rights, infra/
supra. For a further discussion of the National Taxpayer Advocate’s concerns about the impact of the failure to properly train IRS employees,
see Most Serious Problem: The Automated Collection System’s Flawed Approach to Working Cases and the Types of Cases it Works Results in Low
Collection Yields and Harms Taxpayers, infra/supra; and Most Serious Problem: Indian Tribal Taxpayers: Inadequate Consideration of Their Unique
Needs Causes Burdens, infra/supra.

Budget Control Act of 2011, Pub. L. No. 112-25.

See Department of the Treasury, FY 2014 Budget in Brief, available at http://www.treasury.gov/about/budget-performance/budget-in-brief/Pages/
index_14.aspx (last visited Sept. 26, 2013) and Department of the Treasury, FY 2012 Budget in Brief, available at http://www.treasury.gov/about/
budget-performance/budget-in-brief/Pages/index_12.aspx (last visited Sept. 26, 2013).

IRS response to TAS research request (Nov. 22, 2013).

IRS response to TAS research request (Sept. 16, 2013). In FY 2009, the IRS spent $153,155,686 on training versus $22,574,539 in FY 2013,
a reduction of 85.26 percent.
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2009 to less than $250 in 2013." Most of the IRS operating divisions that interact directly with taxpay-
ers fared worse than the agency as a whole. The IRS Appeals division reduced its training budget from
nearly $6 million in FY 2009 to about $250,000 in FY 2013, or almost 96 percent.” During the same
period:

= The Tax Exempt and Government Entities division slashed its training budget by almost 96

percent, or approximately $7 million;"

The Small Business/Self-Employed division training budget declined by 93 percent;

The Large Business and International division training budget fell by about 92 percent;

The Taxpayer Advocate Service decreased its training budget by almost 78 percent; and

5

Wage and Investment fared the best, weathering a nearly 74 percent decrease.!

The IRS is providing less training to employees.

Reductions in spending have resulted in fewer hours of training for employees. For those in several key
professional IRS job series, training hours delivered have almost universally declined.'® Among the job
series reviewed by TAS, SB/SE Revenue Officers (ROs) experienced the heaviest cuts in training. In FY
2009, SB/SE ROs received over 700,000 hours of training compared to just 76,000 hours in FY 2013, a

decrease of almost 90 percent.”” Key duties of Revenue Officers include:
= Investigating and interviewing taxpayers (and those associated with their businesses);
= Fact finding;
= Examining business records to determine if tax liabilities have been accurately reported;
® Researching precedential court decisions; and

® Communicating complex audit findings to taxpayers and their representatives, including the RO’s

interpretation of the tax laws and regulations.'

12
13

14
15

16

17

18

42

IRS, Human Resources Reporting Center, available at https://persinfo.web.irs.gov/ (last visited Oct. 22, 2013).

IRS response to TAS research request (Nov. 22, 2013). The Appeals division spent $5,803,332 on training in FY 2009 compared to $250,408 in
FY 2013, a 95.68 percent decrease.

Id. TE/GE’s training budget was reduced from $7,121,332 in FY 2009 to $316,263 in FY 2013, a 95.56 percent decrease.

IRS response to TAS research request (Nov. 22, 2013). SB/SE spent $52,391,207 in FY 2009 compared to $3,582,641 in FY 2013, a 93.16
percent decrease. LB&I's budget decreased from $11,738,428 in FY 2009 to $975,278, a 91.69 percent reduction. TAS spent $4,929,483 in
FY 2009 and $1,091,310 in FY 2013, a 77.86 percent decrease. W&I spent $15,310,478 in FY 2009 compared to $3,987,023 in FY 2013, a
73.96 percent decrease.

IRS response to TAS research request (Nov. 22, 2013). TAS requested information from the IRS on 15 key taxpayer facing job series across

the five main IRS operating divisions. In all but two job series examined, training hours delivered to employees decreased significantly since FY
2009. The W&I 0592 (Tax Examiner) and W&I 0962 (Contact Representative) job series employees received substantially similar hours of training
in FY 2009 and FY 2013.

Id. In FY 2009, SB/SE provided 713,935 hours of training to its Revenue Officers, compared to 76,448 hours in FY 2013, an 89.29 percent

decrease.

IRS, Standard Position Description GS-1169-12.
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Failing to train the ROs and other employees in the skills needed to do their jobs

can have dire consequences for their ability to reach the right answer and provide

quality service to taxpayers, as well as for protection of taxpayer rights."

Budget cuts and
sequestration have led the The IRS has reduced the number and variety of courses offered to employees.

IRS to reduce its training Not only has the IRS reduced the funding and number of hours of training for

budget by over 85 percent
since fiscal year 20009.

employees, it has also cut the number of courses offered and eliminated entire
subject areas. In FY 2009, SB/SE offered over 2,000 different in-person and

virtual learning courses to its ROs, compared to just over 900 in FY 2013, a nearly

60 percent decrease.” Other job series saw even more drastic cuts. TE/GE Tax
Examiners were offered 166 in-person training courses in FY 2009?' but only three
in FY 2013, a 98 percent decrease.”

19

20

21
22

For a complete discussion of the National Taxpayer Advocate’s concerns regarding IRS employee training in taxpayer rights, see Most Serious
Problem: Insufficient Education and Training About Taxpayer Rights Impairs IRS Employees’ Ability to Assist Taxpayers and Protect Their Rights, infra/
supra. For a further discussion of the National Taxpayer Advocate’s concerns about the impact of the failure to properly train IRS employees,

see Most Serious Problem: The Automated Collection System’s Flawed Approach to Working Cases and the Types of Cases It Works Results in Low
Collection Yields and Harms Taxpayers, infra/supra; Most Serious Problem: Indian Tribal Taxpayers: Inadequate Consideration of Their Unique Needs
Causes Burdens, infra/supra; and National Taxpayer Advocate’s Report to the Acting Commissioner, Toward a More Perfect Tax System: A Taxpayer
Bill of Rights as a Framework for Effective Tax Administration (Nov. 4, 2013).

IRS response to TAS research request (Nov. 22, 2013). In FY 2009, SB/SE offered 2,263 courses to employees in the Revenue Officer 1169 job
series compared to 925 course offerings in FY 2013, a 59.12 percent reduction in course offerings.

Id.
Id.
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FIGURE 1.3.2, Courses Offered In Person to TE/GE Tax Examiners in FY 2009

1120 ES PENALTIES

1120 Refresher

11972 Module B Form 1120

2008 CUMULATIVE LIST ON EXAM ISSUES
VIA CENTRA

2008 Cumulative Via CENTRA

2008 Form 990 Refresher

2009 IRM Updates

2009 New Hire AaGl & CP12 Phone
Training

94x New Hire Training

94X-X ALERTS/FTDPN

990 CPE

990 N Training for E-Help Desk Accurint

ADVANCED BUSINESS MASTER FILE
TRAINING PROGRAM

AGI IMF Default Screener Class #3

AM CPE - Tax Law Changes - Business
Tax Returns

AM CPE 2008 - BALANCE DUE

AM KC FYO9 NEW HIRE TRAINING

AM KC NEW HIRE TRAINING FY09

AM Ops1 New Hire FTP/FTF & DMI

AM Refresher: Tax Exempt/Government
Entities

AM Refresher: Employment Taxes

AMO TE FTD Penalties Training

AMS 2.1 Updates

AMS DI REFRESHER TRAINING TEGE

ASFR Returns Refresher Training

e-Postcard

EPSS Individual Master File (IMF)

e-file-Recruit

e-services Training for Help Desk

Assistors:
Refresher Training

Exam Development Day

EXTRACTION & SORTING NEW HIRE CLASS

FDC Annual CPE Refresher Training

First Time Homebuyer/Acct.

Form 1041 (Iltem # 11972 Module C)

FORM 1065 (11972 MODULE A)

FORM 940 REFRESHER

FORM 941 Component 11964

FORM 944 REFRESHER

Form 94XX

Fraud CPE

FRONT LINE MANAGER COURSE (FLMC)

Front Line Manager Course (FLMC)

Front Line Manager Course (FLMC)

FTF/FTP/RCA 11964 L1

Fundamental Management Skills (FMS)

GovTrip Briefing

GovTrip Workshop

IDAP |A Tool Training

Identity Theft Training for AM Customer
Service Representatives

IDRS - Basic TXMOD Comprehension
(online course) Project Meeting

IMF INQUIRIES

FY 2009: 166 courses

PROCESSING BUSINESS MASTER FILE
ENTITY UNPOSTABLES (REFRESHER)

Refresher: EIN

Restricted Interest CPE

Restricted Interest CPE

SB-CO-ICS Windows for SBSE Collection-
Full Access Users

SB-CS-EXCOR: Correspondence
Examination Program Procedures -
Alimony

SB-EX-TS Technical Services Statutory
Notice of Deficiency Training

SCAMPS ORIENTATION

SEIZING THE POWER & CUSTOMER
SERVICE POWER

SOI FORM 8038

SOI FORM 8832

SOI FORM 990 EO

SOI FORM 990 PF

Suitability Training for e-help Desk
Assistors: Recruit Training

TAP FY 2009 INTRODUCTION TO
ACCOUNTING |

TAP FY09 - COLLEGE MATH |

TAP FY09 - COLLEGE MATH II

TAP-2009 HUMAN RESOURCE
MANAGEMENT

TAPS 2008 - FINANCIAL ACCOUNTING |

TAPS FY2009 - FUND OF ACCTG |

Taxpayer and Third Party Authentication

in-person for TE/GE Tax Examiners

Class

Cl Media Writing

CLASSROOM INSTRUCTOR TRAINING
COURSE

Clerical Mandatory CPE

COMMUNICATIONS TESTING

Complex Interest CPE

Course Development Graphics and
Manipulation

CPE

CPE2 PARTA

CPE2 PartB

CPE For TEGE

CPEII

CPE TEGE Enhanced Job Aid Training

CPE, Systemic and Other Updates

CPE/REFRESHER 2010 EXAMINATION
TOPICS

E&G CPE for TE's

EBE

E-CASE DOCUMENTATION

e-help update training

E-HELP UPDATE-DISCLOSURE

Electronic Research for EP Via Centra

EMBEDDED QUALITY TRAINING CORE
COURSE

EO Classification Database Referral
Procedures

EO ENTITY UNPOSTABLES

EO Refresher

EP Training

MANDATORY CPE

MANDATORY CPE SESSION 2

Manual Refund Training

Manual Refunds

MR Refresher Training

NAME CONTROL CLASS

New Hire Orientation 2008 POSH &
UNAX & ETHICS

Normal Retirement Age IRC 401(a) (26)
& 1.401(a) Final Regs Via Centra

NRP Transcription

OAR TRAINING

Obsolete - BMF Modernized e-file:
Forms 1065 and 1065 - B

Obsolete - BMF Modernized e-file:
Forms 1120, 1120S, 1120F, and 7004

Obsolete - BMF Modernized e-file:
Forms 990, 990EZ, 990N, 990PF,
1120PF, and Extensions

Obsolete - Lesson 3 - IMF e-file: EMS
Communication Testing

Oct 08 IRS Revision CPE TEGE

ON-THE-JOB INSTRUCTOR (0JI) WORKSHOP

OVERVIEW OF WRERA 2008 VIA CENTRA

Pallet Jack/Tug Training

Paying Employement Tax CP 267s

Pre-Assessed IA CPE

PROCESSING BUSINESS MASTER FILE
ENTITY UNPOSTABLES (RECRUIT)

PROCESSING BUSINESS MASTER FILE
ENTITY UNPOSTABLES (RECRUIT)

TEGE REFRESHER

TG: TEGE Leadership CPE

TG: EMPLOYEE PLANS CPE

TG:EO Examinations Secretarial CPE

TG:EO EXEMPT ORGANIZATIONS
EXAMINATIONS - BASIC

TG:EO Tax Exempt Determination
Systems (TEDS)

TG:EP Determinations - Phase IA,
Non-Pension Defined Contribution Plans

TG:EP Determinations - Phase IB, Plan
Terminations

TG:EP SUPPORT STAFF CPE

TG:GETEGE INDIAN TRIBAL GOVERNMENTS
(ITG) CPE

TG:HQ Data Security

TG:LE TE/GE Functional Management

Course

Third Party Sick Pay, Course 26596, Les
9 Tiers CPE

TOTAL EVALUATION PERFORMANCE
SYSTEM (TEPS) EMPLOYEE JOB AID

TRAINING FOR HELP DESK ASSISTORS -
E SERVICES

TRANSMISSIONS & ACKNOWLEDGEMENTS

Unpostable Follow-up Refresher Training #1

UNPOSTABLE PHONE TRAINING

WESTLAW ELECTRONIC RESEARCH
TRAINING - CLASSROOM

XML Instructor Cadre Training

23 IRS response to TAS research request (Nov. 22, 2013). In FY 2009, SB/SE offered 2,263 courses to employees in the Revenue Officer 1169 job
series compared to 925 course offerings in FY 2013, a 59.12 percent reduction in course offerings.

44 Most Serious Problems — Employee Training



Most Serious

Problems

FIGURE 1.3.3, Courses offered in person to TE/GE Tax Examiners in FY 2013%*

FY 2013: 3 courses

in-person for TE/GE Tax Examiners

TE/GE Penalties (FTF, FTP, Negligence, Accuracy, and IRC 6684)
SFR NON-FILER TRAINING CSB 217 5/1/13
New to ERS 2/25/2013 1.5 hours

24 RS response to TAS research request (Sept. 16, 2013).
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TE/GE Tax Examiners are expected to make contact with taxpayers and representatives to clarify informa-

tion or inform taxpayers of procedural or processing issues.”” They must be able to
= Accurately and promptly determine assessment statute dates;
= Respond to complex statute-related questions from reviewers and management; and

® Determine if statute expiration dates could interfere with tax accounts.?®

TE/GE Tax Examiners received a total of about 1,100 hours of training in FY 2013 compared to nearly
6,000 hours in FY 2009, a cutback of almost 81 percent.”

Of even greater concern are the courses that the operating divisions have substitut-

ed for substantive training on interviewing skills, interpretation of the law, and re-

Failing to train employees, search. In FY 2013, Tax Examiners in Appeals were offered courses in topics such

especially new hires
with no previous IRS
background, will harm both

as furlough time-keeping, preparing for Windows 7 and Microsoft Office 2010,
resume writing, and organizational change.” Courses offered to Tax Examiners in
FY 2009, but eliminated in FY 2013, include Fundamental Tax Law, Processing

Resolutions and Closing Collection Due Process Cases, and Communications

the taxpayers and the IRS’s Skills, all core functions of the Tax Examiner job series.?” If the IRS fails to train
ability to fulfill its mission. employees in the substantive knowledge and skills they need to perform their jobs

successfully, taxpayers cannot expect to receive assistance from employees with the

knowledge and skills to help them.

The multi-level training approval process delays training.

While reductions to the IRS training budget have severely impeded the ability of the IRS to effectively
and appropriately train its employees, the new training approval process adds complications. In May
2012, the Office of Management and Budget (OMB) issued a memorandum to all heads of executive-
level departments and agencies requiring that any proposed spending of over $100,000 on a single confer-
ence event be reviewed at the level of the agency Deputy Secretary or equivalent.®® The Department of
Treasury issued a subsequent directive outlining approval for spending on conferences, and requiring

agencies in the Department to obtain approval for conferences as follows:*!
® The authority to approve conferences with a total cost of under $3,000 remains with the agency;
® For the IRS, the Commissioner may approve costs of $3,000-$24,999;
= Spending of $25,000-$99,999 must be approved by the Assistant Secretary for Management of

Treasury;

= Spending of $100,000-$249,999 requires the approval of the Deputy Treasury Secretary; and

25 IRS, Standard Position Description GS-0592-072.

26 Id.

27 IRS response to TAS research request (Sept. 16, 2013). TE/GE Tax Examiners received 5,711 hours of training total in FY 2009 compared to
1,106 hours in FY 2013, an 80.63 percent reduction.

28 IRS response to TAS research request (Nov. 22, 2013).

29 Jd.

30 Office of Management and Budget, Memorandum to the Heads of Executive Departments, and Agencies (May 11, 2012).

31 Department of Treasury, Treasury Directive 12-70 (May 6, 2013), available at http://www.treasury.gov/about/role-of-treasury/orders-directives/
Pages/td12-70.aspx (last visited Sept. 30, 2013).
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# All amounts above $250,000 must be approved by the Treasury Secretary.**

The spending levels and required approvals outlined by the Department of Treasury are far more re-
strictive than those set forth by the OMB, further hindering the ability of the IRS to properly train its

employees.

Following the directive, the IRS in July granted the authority to approve conference amounts of under
$3,000 to the heads of the business divisions, such as the National Taxpayer Advocate, the Chief of
Appeals, or the Commissioner of W&I.?* However, the IRS added the requirement that any training
event, even if it falls under the $3,000 threshold, must be recommended for approval by the IRS Training
Review Board (TRB).** While final approval on any training lies with the Commissioner, the new TRB

uses the following criteria to make recommendations to the Commissioner:*
= [s the training event mission critical?

= Can costs be reduced or eliminated, including travel, course materials, development costs, and/or

vendor costs by use of alternative training methods?
® Can a less costly venue be used?

® Can the training event be conducted in a location where the majority of students are located or

travel can be minimized?
= Can the training event be effectively converted to online learning and delivered virtually?
= Can participation in a vendor-taught event be maximized and thus reduce the number of classes?

= Can the number of attendees recommended be justified?

After the TRB makes recommendations for changes to, approval of, or cancellation of training events,

training requests are forwarded to the Deputy Commissioner for Operations Support for review.

While the IRS needs to ensure that appropriate training is provided to employees, punishing an entire
organization and the millions of taxpayers it serves as a result of the misguided actions of one IRS business
unit is neither wise nor effective.*® From April through June 2013, the operating divisions proposed over
$15 million in spending for training.*” The Deputy Commissioner for Operations Support recommend-

ed approval of only 25 percent of those dollars.*® Courses not recommend for approval include:

® Training in Basic Offers In Compromise (OIC) for new Appeals Settlement Officers who had not

previously been trained or had any experience in working OIC cases;

32 Department of Treasury, Treasury Directive 12-70 (May 6, 2013), available at http://www.treasury.gov/about/role-of-treasury/orders-directives/
Pages/td12-70.aspx (last visited Sept. 30, 2013).

33 IRS, Interim Guidance Memorandum Interim Guidance on the Approval Process for Event Related Spending CFO-01-0713-05 (July 29, 2013).

34 IRS, Treasury Directive 12-70 - FAQs (June 24, 2013), available at http://hco.web.irs.gov/devtrain/PROGADMIN/TrDir12-70/TRDirFAQ.html (last
visited Sept. 30, 2013).

35 IRS response to TAS research request (Sept. 16, 2013).

36 Treasury Inspector General for Tax Administration, Ref. No. 2013-10-037, Review of the August 2010 Small Business/Self-Employed Division’s
Conference in Anaheim, California (May 13, 2013). See also the concerns raised by the National Taxpayer Advocate in the National Taxpayer
Advocate Fiscal Year 2014 Objectives Report to Congress regarding the potential impact to all IRS training in light of the actions of employees at
one conference.

37 IRS response to TAS research request (Sept. 16, 2013). The operating divisions proposed $15,407,690 in training from April through June 2013.
38 Id. The Deputy Commissioner for Operations Support recommended approval of $3,884,099.
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= An in-person training for LB&I International Examiner new hires covering penalties, allocation
and apportionment, branch profits tax, corporate mergers, and acquisitions in a case study and

group discussion format;
= Basic employment tax training for new SB/SE Revenue Agents (auditors); and

= Core filing season training in basic tax law for new W&I Field Assistance employees. ¥’

Between April and June 2013, the Deputy Commissioner for Operations Support received proposals for
nearly 800 courses and recommended for approval almost 500, a reduction of over 35 percent.” The
Deputy Commissioner for Operations Support did not recommend many courses designed to train
employees new to their positions to perform the core functions of their jobs. Without such training, IRS
employees may not be able to assist taxpayers in complex or even basic matters and thus cannot provide
quality service. Failing to train employees, especially new hires with no previous IRS background, will

harm both the taxpayers and the IRS’s ability to fulfill its mission.

Failure to Train Employees will Harm Taxpayers

Taxpayers secking assistance and relief from the IRS will find a workforce lacking the knowledge and
ability to provide assistance if the IRS continues to meet budgetary obligations by simply not training its
employees. While the National Taxpayer Advocate is well aware of the budgetary constraints, and is sub-
ject to a similar inability to provide certain core training to TAS employees, she believes the IRS cannot
continue denying basic and essential training to employees. An untrained workforce is one that does not

understand basic taxpayer rights, a problem underscored by an already limited training in that area.*!

Beyond being ill-prepared to protect taxpayer rights, an employee untrained in the core functions of his
or her job may provide limited assistance, reach the wrong conclusion for the

taxpayer, or be unable to provide any assistance at all. The IRS is charged with

administering the tax law — an ever-expanding, complex set of rules and require-

An untrained workforce ments — which its employees cannot possibly do without adequate training. If

is one that does not taxpayers cannot turn to the IRS for assistance, they may have no option but to

understand basic taxpayer

rights.

pay a tax professional or attempt to research a confusing law on their own. Some
may simply choose to give up, causing even more problems for themselves and the

IRS. Consequences to the taxpayers for non-compliance or errors in interpreta-

tion of the tax law include liens on homes, levies on paychecks or bank accounts,

and destruction of credit records.*?

39 IRS response to TAS research request (Sept. 16, 2013).

40 Id. The operating divisions proposed 767 courses between April 2013 and June 2013 and the Deputy Commissioner for Operations Support
declined to approve 275 courses, a reduction of 35.85 percent.

41  For a full discussion of the National Taxpayer Advocate’s concerns regarding the lack of training in taxpayer rights, see National Taxpayer
Advocate’s Report to the Acting Commissioner, Toward a More Perfect Tax System: A Taxpayer Bill of Rights as a Framework for Effective Tax
Administration (Nov. 4, 2013) and Most Serious Problem: Insufficient Education and Training about Taxpayer Rights Impairs IRS Employees’ Ability to
Assist Taxpayers and Protect their Rights, infra.

42 For further discussion of the effects of noncompliance on taxpayers, see, e.g., Most Serious Problem: The Automated Collection System’s Case
Selection and Processes Result in Low Collection Yields and Poor Case Resolution, Thereby Harming Taxpayers and the Public Fisc, infra., and Most
Serious Problem: Accuracy Related Penalties: The IRS Assessed Penalties Improperly, Refused to Abate Them, and Still Continues to Assess Them
Automatically, infra.
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The IRS says that it recognizes the need for and importance of training its employees. The then-Principal

Deputy Commissioner wrote in his initial assessment of the IRS:

If we do not have funds to invest in our people in terms of recruiting new talent and suf-
ficiently training our existing staff, as well as investing in the technology necessary to continue
to build on the modernization efforts delivered over the last several years, there is no question

that our service levels will suffer.®?

It is clear from the current training provided to both experienced and new IRS employees that employees
are not receiving sufficient training. While the then-Principal Deputy Commissioner stressed the need
for training, he proceeded, in the same report, to laud the savings the IRS has achieved from the training

budget, writing:

= The IRS limited employee travel and training to mission-critical projects beginning in FY 2011.
Training travel alone has been reduced by $83 million from FY 2010 to FY 2012.

® The IRS has expanded the use of alternative delivery methods for in-person meetings, training,
conferences, and operational travel. The IRS estimates that, by the end of FY 2013, training costs
will have been reduced by about 83 percent and training-related travel costs by 87 percent when
compared to FY 2010 levels.

This report indicated that the IRS has expanded the use of alternative delivery methods for training.
However, when the hours of training delivered to employees in key taxpayer-facing job series in FY 2013
are compared to the hours delivered in FY 2009, it is clear that training has not shifted to other methods,

it has been eliminated.

CONCLUSION

IRS employees administer a complicated, ever-changing set of tax laws that are difficult to interpret and
apply. A workforce lacking proper (or any) training in how to perform core job functions will be un-
able to provide service to taxpayers. Taxpayers will be harmed when they cannot contact the IRS and
be assured that they will receive a prompt and correct answer to their inquiries or proper resolution of
their account issues. The IRS cannot continue to meet budgetary obligations at the expense of training

employees.

43 RS, Charting a Path Forward at the IRS: Initial Assessment and Plan of Action (June 24, 2013) at 41.
44 |q.
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RECOMMENDATIONS

The National Taxpayer Advocate recommends that the IRS:

1. Propose that Congress appropriate sufficient funding for the IRS to train its employees through
the most effective means (in person, conference call, self-study, outside courses, etc.) for the

subject matter in all aspects of their jobs including the protection of taxpayers’ rights.
2. Prioritize funding for training employees in critical job skills.

3. Request and obtain from the Department of Treasury authority to approve training within the
OMB stated guidelines.

4. Clearly define the criteria for TRB approval of training.
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MSP TAXPAYER RIGHTS: Insufficient Education and Training About
#4 Taxpayer Rights Impairs IRS Employees’ Ability to Assist
Taxpayers and Protect Their Rights

RESPONSIBLE OFFICIALS

John Koskinen, Commissioner of Internal Revenue

John M. Dalrymple, Deputy Commissioner, Services & Enforcement

Peggy Sherry, Deputy Commissioner for Operations Support

Karen Schiller, Commissioner, Small Business Self-Employed Division
Debra Holland, Commissioner, Wage & Investment Division

Heather C. Maloy, Commissioner, Large Business & International Division
Sunita B. Lough, Commissioner, Tax Exempt Government Entities Division

Kirsten B. Wielobob, Chief, Office of Appeals

DEFINITION OF PROBLEM

While the Internal Revenue Code (IRC) guarantees certain rights to taxpayers, IRS employees do not
always clearly communicate these rights to taxpayers at appropriate times. A recent nationwide survey
found only 46 percent of U.S. taxpayers believed they have rights before the IRS, and only 11 percent
knew what those rights were.! When employees inform taxpayers of their rights, they rely on Publication
1, Your Rights as a Taxpayer? However, TAS focus groups indicate that taxpayers often do not read the
publication.?

This lack of awareness of taxpayer rights is further compounded when IRS employees themselves do

not sufficiently understand taxpayer rights. Only some employees receive initial training about taxpayer
rights, and this information is not regularly reinforced during later periodic training, such as Continuing
Professional Education (CPE). Information about taxpayer rights is scattered throughout the Internal
Revenue Manual (IRM) and pertains to narrow circumstances or specific phases of taxpayers” deal-

ings with the IRS. The IRS should provide employees with an overarching, comprehensive education
about taxpayer rights, supplemented by training and guidance about how those rights adhere in specific

situations.

1  Forrester Research Inc., The TAS Omnibus Analysis, from North American Technographics Omnibus Mail Survey, Q2/Q3 2012, 19-20 (Sept. 17,
2012).

2 The Technical and Miscellaneous Revenue Act of 1988 requires the IRS to distribute to taxpayers a statement of their rights and the obligations
of the IRS during an audit when the IRS contacts the taxpayer regarding the determination or collection of tax. See Pub. L. No. 100-647, 102 Stat
3342 (1988). The IRS generally satisfies this requirement by providing taxpayers with Publication 1.

3 2011 IRS Nationwide Tax Forums TAS Focus Group Report, Publication 1 - Taxpayer Rights (Oct. 2011).
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ANALYSIS OF PROBLEM

Background

The Code includes a number of taxpayer rights specific to certain situations, but it contains no organiz-
ing principles or formal acknowledgement of the fundamental taxpayer rights from which these statutory

rights derive.? The information about taxpayer rights is scattered throughout the

IRM and, as a result, IRS employees might be inclined only to uphold taxpayer

The National Taxpayer rights in specific situations.
Advocate has

recommended that
a Taxpayer Bill of

The National Taxpayer Advocate has recommended that a Taxpayer Bill of Rights
(TBOR), a list of fundamental taxpayer rights and obligations, modeled after the
United States Constitution’s Bill of Rights, be formally codified.” However, the

Rights (TBOR), a list of IRS does not have to wait for legislative action. As recommended in this year’s
fundamental taxpayer Annual Report to Congress, the IRS could follow the lead of other countries by
rights and obligations, adopting a TBOR through a taxpayer charter or other administrative statement of

modeled after the United
States Constitution’s Bill of
Rights, be formally codified.

agency policy.® The TBOR would be a formal declaration of taxpayer rights and
responsibilities written in plain language.” It would not provide additional rights
not already statutorily or administratively granted. A TBOR is an essential plat-

form for employee training, for taxpayer education, and, ultimately, for enabling
8

taxpayers and employees to reach just and fair resolutions of tax liabilities.”

Recent IRS Actions to Improve Taxpayer Rights Awareness

As a result of the IRS’s review of its handling of exempt organization applications, Acting Commissioner
Werfel committed the IRS to evaluate training for employees to ensure taxpayers know their rights.” In
her report to the Acting Commissioner on November 4, 2013, the National Taxpayer Advocate urged the
adoption of the TBOR and outlined mechanisms that raise taxpayer and employee awareness of taxpayer
rights.'® TAS is examining taxpayer rights training and has begun a comprehensive review of the Internal

Revenue Manual (IRM) to identify places to insert:
® References to taxpayer rights;

® Guidance for employees to refer a taxpayer to a Low Income Taxpayer Clinic (LITC); and

10

52

For example, the right of a taxpayer to be informed is included in a number of different IRC provisions. IRC § 6213(a) requires the IRS to provide
a notice of deficiency at least 90 days (150 days for taxpayers residing abroad) before it can take collection action. This notice informs taxpayers
of the right to petition Tax Court and, as required by IRC § 7522(a), and must describe the basis for and the amount of tax, interest, and penal-
ties due. IRC § 6330 requires the IRS to notify taxpayers 30 days before a levy and provide the amount of unpaid tax, the IRS’s proposed action,
the IRC provisions relating to levy, the procedures available to the IRS, the administrative appeals available to the taxpayer, and the alternatives
available to prevent the levy. IRC § 6320(a) requires the IRS to notify a taxpayer of federal tax lien within five days of when the lien is filed.

See National Taxpayer Advocate 2011 Annual Report to Congress 493-518; National Taxpayer Advocate 2007 Annual Report to Congress 478-89.

See OECD Committee of Fiscal Affairs Forum on Tax Administration, Centre for Tax Policy and Administration, GAPOO2, Taxpayers’ Rights and
Obligations 3 (2003), available at http://www.oecd.org/ctp/taxadministration/14990856.pdf (analyzing survey results published in 1990).

See OECD Committee of Fiscal Affairs Forum on Tax Administration, Centre for Tax Policy and Administration, GAPOO2, Taxpayers’ Rights and
Obligations 6 (2003), available at http://www.oecd.org/ctp/taxadministration/14990856.pdf (analyzing survey results published in 1990).

See Most Serious Problem: Taxpayer Rights: The IRS Should Adopt a Taxpayer Bill of Rights as a Framework for Effective Tax Administration, supra.
See also National Taxpayer Advocate’s Report to the Acting Commissioner, Toward a More Perfect Tax System: A Taxpayer Bill of Rights as a
Framework for Effective Tax Administration (Nov. 4, 2013).

See IRS, Charting a Path Forward at the IRS: Initial Assessment and Plan of Action 34 (June 24, 2013), available at http://www.irs.gov/uac/
Newsroom/IRS-Charts-a-Path-Forward-with-Immediate-Actions.

National Taxpayer Advocate’s Report to the Acting Commissioner, Toward a More Perfect Tax System: A Taxpayer Bill of Rights as a Framework for
Effective Tax Administration (Nov. 4, 2013), available at (insert link). See Most Serious Problem: Taxpayer Rights: The IRS Should Adopt a Taxpayer
Bill of Rights as a Framework for Effective Tax Administration, supra.
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= Instructions to provide Publication 1 where it is not currently required.

The Taxpayer Advocate Service recently collaborated with the IRS to develop language for the TBOR,
and is planning to launch its own taxpayer rights website that includes the TBOR in 2014. TAS is draft-
ing new versions of Publication 1 for the IRS to give to taxpayers at different points in the tax controversy
process, including examination, appeals, and collection. TAS will conduct focus groups on the new pub-
lications in early 2014 and finalize them during the year. While these actions are encouraging, the lack of

comprehensive training and education for employees on taxpayer rights remains a significant problem.

Employee training on taxpayer rights varies across the IRS.

The initial training for many new IRS employees contains only minimal instruction on taxpayer rights
and varies greatly by employee position. A lack of continuing education on taxpayer rights negatively
reflects on employees’ ability to assist taxpayers and protect their rights because the basic knowledge
acquired at initial training gradually fades over time without continuing education or reminders about
how rights apply in specific contexts. TAS requested from the IRS detailed information about taxpayer
rights training and education for new and current employees. Below are some of TAS’s findings based on

the IRS responses.

Examination™
® The Core Competency Training for newly hired Revenue Agents (7.c., auditors or examiners)
includes a 575-page participant guide, but only six paragraphs mention discussing taxpayer rights

and the audit process with taxpayers.'?

= For compliance employees'® working examination cases, taxpayer rights are covered as parts of vari-
ous processes, for example, review of installment agreements; but the actual rights are not explicitly
explained. The IRS’s response to TAS’s information request includes six Automated Underreporter
courses that discuss representation. However, the response merely states, “Tax examiners are
trained when and how to accept 3rd party representation.”' Issues relating to representation
go beyond when and how to accept a power of attorney. The course should discuss informing
taxpayers of their right to retain representation, as well as information on access to representation,

including through Low Income Taxpayer Clinics that provide low to no-cost tax assistance.

® The Examination Toll-Free Telephone Assistor Training covers only selected taxpayer rights topics,
such as taxpayer authentication and power of attorney.” While the scripts used in the training
touch on a taxpayer’s right to appeal by discussing Tax Court deadlines, they lack comprehensive
information explaining taxpayers’ appeal rights, the significance of the Tax Court as a pre-payment

judicial forum, and the consequences of failing to act.

11 This section pertains to examination employees in the Small Business/Self-Employed (SB/SE) Operating Division and the Wage and Investment
(W&I) Operating Division.

12 SB/SE Core Competency Training 29689-102 (May 2011).

13 Compliance employees include examination and collection employees, primarily in centralized locations.
14 IRS response to TAS information request (Oct. 22, 2013).

15 Exam Toll-Free Telephone Assistor Training Course 12256-102 (Rev. June 2013).
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® The fiscal year (FY) 2013 CPE schedule for Revenue Agents has six required and ten optional
courses that focus primarily on technical topics, with no mention of taxpayer rights in the

descriptions.'

Tax Exempt / Government Entities (TE/GE) Division

® TE/GE has multiple courses for Revenue Agents that cover taxpayer rights. Chapter 1 of the
Employee Plans Examination Phase II course includes an entire section on taxpayer rights.!” This
training surpasses merely mentioning taxpayer rights. One section states: “Publication 1(EP) is
mailed with the initial appointment letter and explains these rights and the examination process.
This, however, is merely the first step.”'® The course details how the employee must con-
tinue communicating taxpayer rights during the process. The Exempt Organizations Basic Law
Course includes a roleplaying session where employees discuss Publication 1 with taxpayers and

representatives.'’

= Conversely, the TE/GE response showed Tax Examiners receive only one course on taxpayer rights,
which is only for new hires and does not mention Publication 1. Taxpayer rights material includes

two ten-minute mock interviews conducted by the instructors.?

Collection?

® The training module for newly hired Revenue Officers (ROs) provides a comprehensive intro-
duction to taxpayer rights with two hours of lessons focusing on all aspects of rights related to

collection.?

® Automated Collection System (ACS) employees, who work the majority of IRS lien and levy
cases,” have two lessons on taxpayer rights as part of the ACS Basic New Hire Course.* One les-
son explains communicating with the taxpayer about appeal rights, and the other provides training
on appeal rights after an installment agreement is denied. Unlike the RO training, there is no

stand-alone course that emphasizes overall rights.”

= ACS’s e-guide is lacking when it comes to explaining and educating taxpayers on their rights as
they go through the collection process.” For example, the “Refusal to Pay Situations” section

of the e-guide advises the employee to tell the taxpayer that if he or she cannot pay, the IRS will

16
17
18
19
20
21

22
23

24

25
26
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IRS, FY 13 Exam CPE, Mandatory Lessons (June 28, 2013); FY 13 Exam CPE, Optional Lessons (July 18, 2013).

See IRS response to TAS information request (Sept. 19, 2013).

Employee Plans Examinations — Phase Il course, Chapter 1 Pre-Contact Analysis/Pre-Audit, 11313-002, 1-37 (course delivered Jan. 31, 2013).
See IRS response to TAS information request (Sept. 19, 2013).

See id.

This section pertains to employees in Field Collection, part of the SB/SE Division and employees in the Automated Collection System, part of the
Wage and Investment (W&I) Division.

IRS, Revenue Officer Training Unit 1, Module | Introduction to Taxpayer Rights Overview (Apr. 2012).

In fiscal year (FY) 2013, there were: 638,793 field levies versus 1,216,302 ACS levies; 63,944 field installment agreements versus 699,200
ACS installment agreements; and 228,318 currently not collectible field cases versus 346,576 currently not collectible ACS cases. Collection
Activity Reports No. 5000-24 (Oct. 29, 2013), No. 5000-6 (Oct. 29, 2013), No. 5000-149 (Oct. 29, 2013). Currently not collectible numbers are
hardship only.

See IRS response to TAS information request (Oct. 17, 2013) (discussing the ACS Basic-Taxpayer Appeal Rights and the ACS Basic-Independent
Review).

Id.

The e-guide provides employees with an ongoing reference and source of education while on the job. See IRM 5.19.16.3.1 (Oct. 25, 2011).
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take enforcement action.” There is no emphasis on explaining rights, specifically appeal rights or

collection due process hearings.

Office of Appeals

= The Appeals Basic Training Course for new hires contains numerous references to appeal rights,
including advising employees to explain these rights to the taxpayer at different points in the
process. However, most of the course deals with procedures without emphasizing the taxpayer
rights underlying those procedures. For example, the mediation training contains information
about how a taxpayer can request mediation, the modification of ex-parte rules in mediation, and
impartiality; but the course is mainly focused on how to conduct a mediation and reach a mutually
acceptable agreement rather than on explaining and preserving foundational taxpayer rights in the

process.

® The FY 2013 Appeals CPE schedule includes ten Customer Satisfaction courses, nine of which are
from an outside vendor and focused on customer relationships in the private sector, along with one
internal course on Cultural Competence and Effective Communication.®® While the courses may

encourage effective communication, they do not discuss taxpayer rights at all.

The Internal Revenue Manual (IRM) frequently lacks comprehensive information about
taxpayer rights and their importance for due process and fair tax administration.

The IRS frequently relies on the IRM to educate employees. IRM sections that cover specific situa-
tions may include reminders about taxpayer rights that apply in those situations, but do not provide
comprehensive information about the rights and why they are important. For example, the Collection
Appeals Rights section of the Collection IRM states broadly, “The CDP appeal provisions give taxpayers
an opportunity for an independent review by Appeals, to ensure that the proposed levy or lien filing is
warranted.”” However, the description does not contain information about the fundamental elements of
a Collection Due Process (CDP) hearing, including the statutorily mandated determination of “whether
any proposed collection action balances the need for the efficient collection of

taxes with the legitimate concern of the person that any collection action be no

The initial training for
many new IRS employees

more intrusive than necessary.”® As a result, employees may not fully understand
the purpose of a CDP hearing, its role in ensuring the fairness of tax administra-

tion, and the scope of a taxpayer’s right to appeal. Thus, some may view CDP

contains only minimal hearings as a nuisance or a delaying tactic and discourage taxpayers from acting
instruction on taxpayer upon their rights, instead of encouraging them to take advantage of an important
rights and varies greatly by due process protection.

employee position.

Another example of the IRM failing to properly educate employees is the section

regarding transferring taxpayer examinations to a field office.’’ The IRM cites

Treas. Reg. 301.7605-1(¢e)(2), which provides that requests for transferring an

27
28
29
30

31

ACS E-guide, Refusal to Pay (July 23, 2013).
FY13CPE_TopicSchedule.xls posted on the IRS Office of Appeals internal website (last modified July 1, 2013).
IRM 5.19.8.4.1 (Aug. 27, 2010).

IRC § 6330(c)(3). Congress created CDP hearings not merely to ascertain whether the collection action was warranted, but, inter alia, to verify
that the IRS had followed proper procedures in filing the lien or notice of levy and whether collection alternatives had been considered.

IRM 4.19.13.14.1 (Aug. 1, 2012).
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exam are generally granted. However, the IRM fails to explain this procedure as an aspect of the tax-
payer’s right to be heard. Instead the IRM instructs employees to rely on a decision tree (If/ Then) chart,
which, in turn, directs the examiner to “provide assurance that the issue can be resolved at the campus”
when a taxpayer requests a transfer to an area office.*> Employees may simply rely on the chart without
understanding how a taxpayer’s request for a local transfer may be vital to that taxpayer being able to pres-
ent his case in the format most conducive to his concerns being heard. If the request is viewed as simply
an inventory and work assignment problem rather than the realization of a fundamental taxpayer right,

the employee may discourage or improperly dissuade a taxpayer from making a legitimate request.

IRM sections sometimes instruct employees to take a specific action as a part of a process or procedure
without explaining the underlying taxpayer right. In examination cases where the IRS issues a statutory
notice of deficiency and the taxpayer requests additional time to respond, the IRM advises employees to
inform the taxpayer that any extension to submit documents will not extend the time to petition the Tax
Court.*® However, employees may not understand why this is important for taxpayers, 7.e., if the taxpayer
does not petition the Tax Court within a certain number of days, he or she will lose the ability to chal-
lenge the liability in Tax Court, which is the on/y federal judicial forum available to litigate a tax liability
before paying the tax first.*

As these examples demonstrate, the lack of comprehensive information about taxpayer rights may be
detrimental to employees’ ability to assist taxpayers and protect their rights. The IRS could improve
employees’ understanding of fundamental taxpayer rights by incorporating the TBOR in the IRM and
including examples of potential impact in key enforcement sections such as Lien and Levy actions in

Collection, and Statutory Notices of Deficiency in Exam.

Employees need a framework of taxpayer rights that shows them where fundamental
taxpayer rights arise in their daily work and assists them in communicating these rights to
taxpayers.

Because the Code does not list fundamental rights, an employee has no framework to reason how
rights apply in a particular context. While the IRS has tried to come up with a statement of rights with
Publication 1, this publication may be confusing to taxpayers. In addition, there are situations where
taxpayers would benefit from information about their rights, but the IRS is not required to distribute
Publication 1. Notably, the Acting Commissioner in his review of IRS exempt organizations practices
found applicants for exempt status never received Publication 1 because the Code only requires the IRS
to give Publication 1 to taxpayers who are selected for audit or are in collection.”> Also, relying solely on

Publication 1 to educate taxpayers runs the risk of furthering a “checkbox” mentality.*®

32 |RM 4.19.13.14.1 (Aug. 1, 2012).
33 IRM 4.19.13.9.6 (Apr. 9, 2012).
34 See IRC § 6213(a).

35 See IRS, Charting a Path Forward at the IRS: Initial Assessment and Plan of Action 34 (June 24, 2013), available at http://www.irs.gov/file_source/
PUP/newsroom/Initial%20Assessment%20and%20Plan%200f%20Action.pdf. The Technical and Miscellaneous Revenue Act of 1988 requires the
IRS to distribute to taxpayers a statement of their rights and the obligations of the IRS during an audit when the IRS contacts the taxpayer regard-
ing the determination or collection of tax. Pub. L. No. 100-647, § 6227, 102 Stat 3342, 3731 (1988).

36 An example is the Revenue Agent’s classroom training, which teaches that employees can accomplish the task of informing taxpayers of their
rights by providing Publication 1 and Privacy Act Notice 609. Revenue Agent Basic Classroom 1 Training, Trng. 31828-102, 9-20.
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What the IRS needs is an improved Publication 1, and additional documents that explain the application
of these rights in particular contexts, such as examination (Publication 1-E), collection (Publication 1-C),

and appeals (Publication 1-A). This multi-step approach would enable taxpayers to:

1. Learn about their rights in general, so they know they have them and know to ask about them

when a problem arises;

2. Learn about their specific rights as they need them within specific stages of the tax controversy

process (Publication 1-E, Publication 1-A, Publication 1-C); and

3. Hear about these rights from IRS employees because the more contextual Publication 1 versions

provide a vehicle for employees to explain the rights to taxpayers.

Although IRM sections direct employees to distribute Publication 1, they do not always instruct em-
ployees to engage the taxpayer regarding his or her rights.” The sections that do require the employee

to explain rights to the taxpayer generally apply to only field collection and field examiners, who handle
a minority of taxpayer cases.”® Yet in FY 2013, ACS issued nearly double the number of levies, initiated
nearly 11 times the number of Installment Agreements, and closed over half as many more (51.8 percent)
cases as currently not collectible than the Collection Field function (CFf) . In FY 2012, about 76

percent of all exams were correspondence exams.*

The majority of taxpayers with compliance issues, whose cases are worked by ACS or correspondence
exam, will never receive a phone or in-person contact, and thus will never receive an explanation of their
rights. Many of these taxpayers are unrepresented and thus unlikely to know their rights. Providing
employees with expanded versions of Publication 1 that contain more detailed information about taxpayer
rights would give employees a tool to use in explaining these rights to taxpayers and ensuring they under-

stand them.

Employees’ Lack of Understanding of Taxpayer Rights Leads to Poor Policy Decisions.

When employees are not adequately trained on taxpayer rights, they may make poor policy decisions, as
evidenced by the IRS’s recent revisions to one version of the Statutory Notice of Deficiency (SNOD).%!
The IRS attempted to put the SNOD in plain English, but removed some critical information that
appeared in previous versions. Although the revised notice states that the taxpayer has the right to peti-
tion the United States Tax Court, nowhere does it explain that the Tax Court is the only judicial forum

in which to contest the liability before paying it. The ability to appeal without pre-payment is a major

37 See, e.g., IRM 4.23.3.7.5 (July 19, 2013) (requiring examination employees to provide Publication 1 to taxpayers with initial contact letters regard-
ing an employment tax exam); IRM 4.81.5.6.1 (Oct. 1, 2009) (requiring tax exempt bonds examination employees to include Publication 1 with all
examination letters pursuant to IRC § 7521(b)(1)(A)).

38 As part of the initial contact, field collection employees must determine whether the taxpayer received Publication, ask the taxpayer if he or she
has any questions about Publication 1, and answer those questions. IRM 5.1.10.3.2 (Oct. 28, 2011). Exam employees who make initial contact
by phone or in person must explain the taxpayer’s rights as outlined in Publication 1 and answer any questions the taxpayer may have. This gen-
erally only applies to field examiners because correspondence examiners generally contact the taxpayer by letter. IRM 4.10.2.7.3 (Aug. 1, 2007).

39 |In fiscal year 2013, there were: 638,793 field levies versus 1,216,302 ACS levies; 63,944 field installment agreements versus 699,200 ACS
installment agreements; and 228,318 currently not collectible field cases versus 346,576 currently not collectible ACS cases. Collection Activity
Reports No. 5000-24 (Oct. 29, 2013), No. 5000-6 (Oct. 29, 2013), No. 5000-149 (Oct. 29, 2013). Currently not collectible numbers are hardship
only.

40 IRS Data Book, Fiscal Year 2012, Table 9a, Examination Coverage: Recommended and Average Recommended Additional Tax After Examination,
by Type and Size of Return. There were 1,122,216 correspondence exams in FY 2012 out of 1,481,966 total examinations.

41  See IRS, Understanding Your CP3219A Notice, http://www.irs.gov/Individuals/Understanding-Your-CP3219A-Notice for a sample CP 3219A notice
(page last updated or reviewed Nov. 1, 2013).
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component of the overall fairness and integrity of our tax system. Otherwise, only those who could afford
to pay the tax would have the benefit of judicial review. Comments from practitioners participating in a

Low Income Taxpayer Clinic listserv reflect the problems with this new notice:
= “This one looked just like another balance due notice.”
® The new notice is “[b]ordering on deceptive and coercive for the less sophisticated.”

® “T did a double take because it looked just like a collection notice. The previous client had the
74

normal notice of deficiency. What a stark contras
It appears that the employees redesigning and reviewing the SNOD may not have been properly trained
about the significance of the language on contesting the determination in a pre-payment judicial forum.
They may also have been confused about the underlying purpose of the notice — 7.¢., providing the
taxpayer a “ticket to Tax Court.” Without comprehensive training on taxpayer rights, employees may

continue to make poor decisions, such as this one, that harm taxpayers.

IRS measures do not sufficiently take into account taxpayer rights.

The broad, overall guidelines for critical job elements (CJEs), which the IRS uses to assess employees’
performance, do not include taxpayer rights.”” The description for “Customer Satisfaction - Application”
focuses on communicating with taxpayers, but makes no mention of communicating taxpayer rights

to taxpayers.* CJEs for different positions vary greatly in their focus on taxpayer rights. For example,
the Revenue Officer CJEs include an entire subsection devoted to taxpayer rights under the category of
Customer Satisfaction - Knowledge.* To receive an “Exceeds” rating in this category, an employee must

always:

Educate the taxpayer on his or her rights throughout the collection process;

Ensure the taxpayer’s rights are observed and protected throughout the process;

= Protect the confidentiality of taxpayer return and case-related information; and

Accurately explain the collection process throughout the case progression.

In contrast, the CJEs for Customer Service Representatives (CSRs), who make up much of the ACS,

only have one taxpayer rights measure, even though CSRs have contact with more taxpayers than other
employees. This measure, “ensures that taxpayer rights are appropriately protected,” is part of the broader
subsection, Technical Knowledge/Research, and provides little specific guidance on how, precisely, the

employee is to ensure such protection.”” The contrast between CJEs for Revenue Officers and ACS

42 Comments from ABA-Tax Low Income Taxpayer Clinic Discussion (Oct. 10, 2013).

43 RS, Guidelines for Developing Critical Job Element (CJE) Performance Plans.

44 |d.

45 See Performance Plan for Revenue Officer Advisor / Reviewer and Revenue Officer / Independent Administrative Reviewer GS-1169 (Mar. 2006).
46 Id.

47 See Performance Plan for Customer Service Representative GS-0962 (Dec. 2004).
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employees is troubling because ACS employees work far more collection cases and have contact with more

taxpayers than Revenue Officers.**

In addition, case quality scores do not include taxpayer rights measurements, other than ascertaining
whether the employee provided the taxpayer with the required written notice or Publication 1. For ex-
ample, the Office of Appeals Case Quality standards include “Did Appeals Provide Appropriate Taxpayer
Customer Service and Respect Taxpayer’s Rights?”* To meet the standard of informing the taxpayer, em-
ployees only have to provide the Uniform Acknowledgement Letter timely (within 30 days of case receipt
in Appeals) and communicate the status of the case within a reasonable time (generally every 90 days)
until Appeals completes processing. Employees can demonstrate that the taxpayer was informed of his or
her rights, including appeal rights, by providing the taxpayer with notices and publications. In contrast,
TAS includes in its case quality attributes a measure for whether the employee educated the taxpayer and

explained preventive actions to taxpayers. The IRS should adopt similar measures.

CONCLUSION

Many taxpayers have no knowledge of their rights, including specific rights that arise in certain situations
or their fundamental rights as taxpayers. When employees also lack comprehensive knowledge of these

rights, they may end up taking actions or establishing polices that violate these rights and harm taxpayers.
At a time when the IRS budget is forcing difficult decisions across the agency, protecting taxpayer rights is

more important than ever.

RECOMMENDATIONS
The National Taxpayer Advocate recommends the IRS:
1. Require all future updates of training modules to include a significant segment on taxpayer rights.

2. Require all training modules that will not be updated in the next year to include the independent

taxpayer rights training module to be developed by TAS.
3. Require all IRS employees to take the TAS Roadmap to a Tax Controversy Level One training.

4. Require all operating divisions to include in their Business Performance Reviews an analysis of
how employees were trained on taxpayer rights issues and what actions the operating divisions

took to incorporate the TBOR into their programs.

5. Require operating divisions to update their case quality attributes to measure whether the em-
ployee informed the taxpayer of his or her rights beyond just requiring the mailing of a publica-

tion or notice.

6. Update the IRS’s guidance for developing CJE’s to include a focus on taxpayer rights.

48 In fiscal year 2013, there were: 638,793 field levies versus 1,216,302 ACS levies; 63,944 field installment agreements versus 699,200 ACS
installment agreements; and 228,318 currently not collectible field cases versus 346,576 currently not collectible ACS cases. Collection Activity
Reports No. 5000-24 (Oct. 29, 2013), No. 5000-6 (Oct. 29, 2013), No. 5000-149 (Oct. 29, 2013). Currently not collectible numbers are hardship
only.

49 Appeals Quality Measurement System Reviewer’s Guide for Non-Collection Cases Standard 1, Did Appeals Provide Appropriate Customer Service
and Respect Taxpayers’ Rights? 29-63 (Revised Oct. 1, 2012).

Taxpayer Advocate Service — 2013 Annual Report to Congress — Volume One 59



Most Serious

Problems

7. Distribute taxpayer rights posters to managers and require all employee offices to place them

where the maximum number of employees will see them.

8. Update all IRM sections identified by TAS with language provided by TAS to incorporate the
TBOR into the IRM.

9. Update all IRM sections identified by TAS to include requirements for employees to provide
either Publication 1 or separate publications that explain the application of taxpayer rights in par-
ticular contexts, such as examination (Publication 1-E), collection (Publication 1-C), and appeals
(Publication 1-A). Update all notices identified by TAS to include Publication 1, Publication
1-E, Publication 1-A, or Publication 1-C as a stuffer.
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MSP REGULATION OF RETURN PREPARERS: Taxpayers and Tax

#5 Administration Remain Vulnerable to Incompetent and
Unscrupulous Return Preparers While the IRS Is Enjoined
From Continuing its Efforts to Effectively Regulate Unenrolled
Preparers

RESPONSIBLE OFFICIAL

John Koskinen, Commissioner of Internal Revenue

DEFINITION OF PROBLEM
The IRS collects more than 90 percent of all federal revenue ($2.52 trillion in fiscal year 2012), with the

largest portion coming from the individual income tax.! For tax year (TY) 2011, taxpayers filed about
142 million 1040-series individual returns,? with nearly 79 million taxpayers using paid preparers.> More

than half (over 42 million) of these returns were prepared by preparers who are unregulated by the IRS.*

As preparers play a critical role in tax administration, it is essential that the IRS ensure that they are
competent, visible, and accountable. In fact, the IRS was recently implementing a program to impose
minimum competency requirements on the tax preparation profession. However, in Loving v. Internal
Revenue Service, the District Court for the District of Columbia enjoined the IRS from further enforcing
the testing and continuing education components of the program.® Thus, unless the District Court’s
ruling is overturned on appeal, U.S. taxpayers will continue to find themselves without meaningful IRS
oversight of preparers, where anyone can hang out a shingle as a “tax return preparer” with no knowledge

or experience required.

The case for IRS oversight over the return preparation industry is clear. Problems with return accuracy
and ethical standards were substantiated by a series of “shopping visits” the Government Accountability
Office (GAO) and the Treasury Inspector General for Tax Administration (TIGTA) conducted, where

auditors posed as taxpayers and visited tax return preparation businesses.® Accordingly, the National

1 2012 IRS Data Book, at 3 (Mar. 25, 2013) (Doc 2013-7103); Table 1, col 2; Department of Treasury, Budget in Brief: Internal Revenue Service
FY 2014 1.

2 The TY 2011 returns were prepared in 2012. For TY 2011, the IRS received 142,424,022 individual income tax returns. IRS Compliance Data
Warehouse, Individual Returns Transaction File, TY 2011 (filed through Mar. 2013).

3 IRS Compliance Data Warehouse, Individual Returns Transaction File and Return Preparers and Providers Database, TY 2011 (filed through Mar.
2013).

4 For a more detailed discussion of this data and its import, see Nina E. Olson, More Than a ‘Mere’ Preparer: Loving and Return Preparation, 2013
TNT 92-31, Tax Analysts Tax Notes Today (May 13, 2013). IRS Compliance Data Warehouse, Individual Returns Transaction File and Return
Preparers and Providers Database, TY 2011 (filed through Mar. 2013). The category “unregulated preparer” reflects returns prepared by indi-
viduals with preparer tax identification numbers who did not list a profession when registering with the IRS. IRS Compliance Data Warehouse,
Individual Returns Transaction File and Return Preparers and Providers Database, TY 2011 (filed through Mar. 2013). IRS records show about one
million returns as paid preparer returns that did not have a Preparer Tax Identification Number (PTIN) match in the Return Preparers and Providers
Database.

111 A.FT.R.2d (RIA) 589 (D.D.C. Jan. 18, 2013).

Government Accountability Office, GAO-06-563T, Paid Tax Return Preparers: In a Limited Study, Chain Preparers Made Serious Errors 2 (Apr. 4, 2006)
(statement of Michael Brostek, Director - Strategic Issues, Before the Committee on Finance, U.S. Senate); Treasury Inspector General for Tax
Administration (TIGTA), Ref. No. 2008-40-171, Most Tax Returns Prepared by a Limited Sample of Unenrolled Preparers Contained Significant Errors
(Sept. 3, 2008).
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Taxpayer Advocate continues to recommend that the IRS establish minimum standards for return prepar-
ers as an essential consumer protection measure. Minimum standards would also improve professionalism

and reduce preparer-facilitated noncompliance.”

While the question of regulatory authority is ultimately up to the courts to decide, the IRS has the
responsibility to protect taxpayers by pursuing education and enforcement options that are undeniably
within its purview. In the event that the courts decide that the IRS does not have authority to impose
testing and continuing education requirements on preparers, the National Taxpayer Advocate urges the
IRS to implement the following six-part strategy to protect taxpayers from preparer incompetence and

misconduct:

1. Offer unenrolled preparers the opportunity to earn a voluntary examination and continuing

education certificate.

2. Restrict the ability of unenrolled preparers to represent taxpayers in audits of returns they pre-

pared unless they earn the voluntary examination and continuing education certificate.

3. Restrict the ability to name an unenrolled preparer as a Third Party Designee on Form 1040, U.S.
Individual Income Tax Return.

4. Mount a consumer protection campaign to educate taxpayers about the need to select competent

preparers who can demonstrate competency.

5. Develop a research-driven, Servicewide preparer compliance strategy similar in nature to the

Earned Income Tax Credit (EITC) preparer compliance strategy.
6. Recommend that Congress revise 31 U.S.C. § 330(a)(2) to clarify that the IRS has the authority

to regulate unenrolled preparers.

TaxYear2011 Returns Filed by Preparer Type*

54%
Not Regulated (42,154,527) 8fréggurggjs
by a preparer

Certified Public Accountant
(22,473,361)

State Attorney  Certified  Enrolled _Enrolled
* Data is for returns filed through March 2013 R&%ggﬁg? (889,499) Accpe“pt{gﬂce (ég“é%g) Plz
IRS records show about one million returns as paid preparer (3,347,118) Agent ! 5
returns that did not have a Preparer Tax Identification Number (270,776)
(PTIN) match in the Return Preparers and Providers Database. !

7 By statute, the IRS cannot require attorneys and accountants to pass the competency exam or satisfy continuing education requirements to
prepare returns. 5 U.S.C §§ 500(b) & (c) grant attorneys and certified public accountants, respectively, the authority to represent clients before
federal agencies (upon submitting a written declaration stating that he or she is currently qualified).
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ANALYSIS OF PROBLEM

Background
The National Taxpayer Advocate Has Long Proposed a Program to Regulate Return Preparers

Since 2002, the National Taxpayer Advocate has advocated for a system to regulate return preparers. Her
proposals included a program to register, test, and certify unenrolled preparers, as well as increased pre-
parer penalties and improved due diligence requirements. The National Taxpayer Advocate has also rec-
ommended that the IRS mount a comprehensive education campaign to inform taxpayers how to choose

a competent preparer and remind them to obtain a copy of the tax return with the preparer’s signature. ®
p prep Py prep g

The National Taxpayer Advocate’s recommendations to regulate the return preparer profession received
widespread support. Most organizations representing established preparers supported her call for mini-
mum industry standards. For example, in 2005 the House Ways and Means Subcommittee on Oversight
held a hearing at which representatives of five outside organizations testified in support of regulating re-
turn preparers.” Preparer oversight has received similarly broad support from members of Congress. The
Senate Finance Committee has twice approved legislation to regulate federal tax return preparers (once
under Democratic and once under Republican control).!” The full Senate also once approved similar
legislation."" However, the House of Representatives never took up companion measures. More recently,
several bills included proposals to regulate preparers — S.1219, the Taxpayer Protection and Assistance
Act of 2007; H.R. 5716, the Taxpayer Bill of Rights Act of 2008; and S. 3215, the Taxpayer Bill of Rights
0f2010."2 All of these bills would have required preparers to have the knowledge and skills to prepare

accurate returns.

IRS Implements Return Preparer Strategy

In January 2010, the IRS published a study of federal tax return preparers that in most important aspects
reflected the proposals made by the National Taxpayer Advocate.' As a result of the study, the IRS issued
regulations requiring all preparers to register with the IRS by obtaining a preparer tax identification num-
ber (PTIN)." The IRS also required certain preparers to meet testing and continuing education stan-
dards.'® Implementation began with the 2011 filing season, when the IRS required paid return preparers
to obtain PTINs."” The IRS launched the registered tax return preparer competency test in November

10
11
12
13

14
15
16
17

National Taxpayer Advocate 2009 Annual Report to Congress 41-69; National Taxpayer Advocate 2008 Annual Report to Congress 503-512;
National Taxpayer Advocate 2006 Annual Report to Congress 197-221; National Taxpayer Advocate 2005 Annual Report to Congress 223-237;
National Taxpayer Advocate 2004 Annual Report to Congress 67-88; National Taxpayer Advocate 2003 Annual Report to Congress 270-301;
National Taxpayer Advocate 2002 Annual Report to Congress 216-230; Fraud in Income Tax Return Preparation: Hearing Before the Subcomm. on
Oversight of the H. Comm. on Ways and Means, 109th Cong. (2005) (statement of Nina E. Olson, National Taxpayer Advocate).

The organizations were the American Bar Association, the American Institute of Certified Public Accountants, the National Association of Enrolled
Agents, the National Society of Accountants, and the National Association of Tax Professionals. See Fraud in Income Tax Return Preparation:
Hearing Before the Subcomm. on Oversight of the H. Comm. on Ways & Means, 109th Cong. (2005).

H.R. 1528 (incorporating S. 882) (108th Cong.); S. 1321 (incorporating S. 832) (109th Cong.).
H.R. 1528 (incorporating S. 882) (108th Cong.).
S. 1219, § 4, 110th Cong. (2007); H.R. 5716, § 4, 110th Cong. (2008); S. 3215, §202. 111th Cong. (2010).

See also GAO, GAO-08-781, Oregon’s Regulatory Regime May Lead to Improved Federal Tax Return Accuracy and Provides a Possible Model for
National Regulation (Aug. 15, 2008).

IRS Publication 4832, Return Preparer Review (Dec. 2009).

Treas. Reg. § 1.6109-2(d).

31 C.FR. 88§ 10.4(c) (testing) and 10.6(e) (continuing education).

See IRS News Release, IR-2010-106, IRS Begins Notifying Tax Return Preparers on PTIN Renewals (Oct. 25, 2010).
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2011 with a deadline to take the test by December 31, 2013. The continuing education requirement
began during the 2012 calendar year.'®

The District Court Enjoined IRS Preparer Initiatives

In January 2013, after the new return preparer program was substantially in place, a U.S. district court
judge in Loving v. Internal Revenue Service enjoined the IRS from enforcing the testing and continuing
education requirements. The outcome of Loving rests on the reviewing court’s application of the Chevron

analysis."

Under Chevron, the court must first ask if Congress’s intent in enacting the statute giving rise to the
challenged government action — here, the regulation — is clear. If so, the court must give full effect to
this expressed intent of Congress. Pursuant to 31 U.S.C. § 330(a)(1), Congress granted the Secretary of
the Treasury authority to “regulate the practice of representatives of persons before the Department of the
Treasury.” The Chevron analysis turns on how “practice of representatives” is defined in the context of tax

return preparation.

In Loving, the District Court reasoned that the statute equates “practice of representatives” to the pre-
sentation of a case before the IRS, and held that the mere preparation of a return for submission to the
IRS does not amount to “practicing” before the IRS.? Thus, the District Court held that the statute
unambiguously limits the IRS’s authority to regulate the “practice of representatives.” Therefore, under
a Chevron analysis, 31 U.S.C. § 330(a)(1) does not authorize the Secretary of Treasury to regulate the
practice of representatives who prepare federal tax returns on behalf of other persons for filing with, and

review by, the IRS.?! The Justice Department has appealed the District Court’s decision.*

The District Court’s Decision in Loving is Based on an Outdated Understanding.

The National Taxpayer Advocate believes that the District Court decision in Loving is based on an out-
dated understanding of the return preparation function.”® For purposes of determining what constitutes
“practice” before the IRS, the court excluded return preparation because, it reasoned, at the time of filing

there is no dispute before the IRS and thus, no “case” to present, as required by 31 U.S.C. § 330(a)(2)

18
19

20

21
22

23
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IRS News Release, IR-2011-111, IRS Moves to Next Phase of Return Preparer Initiative; New Competency Test to Begin (Nov. 22, 2011).

Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984). “If the intent of Congress is clear, that is the end of the
matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress” (step one). If, however, the
reviewing court determines that the statute is ambiguous or silent regarding Congress’s intent, the court must ask whether the agency position “is
based on a permissible construction of the statute” (step two).

Loving v. IRS, 917 F. Supp. 2d 67 (D.D.C. Jan. 18, 2013). The government filed a motion to suspend the injunction pending appeal. The U.S.
District Court for the District of Columbia denied the motion but then modified the terms of the injunction to make clear that the IRS is not
required to suspend the preparer tax identification number (PTIN) program, and not required to shut down all of its testing and continuing centers.
See Loving, 111 A.FET.R.2d (RIA) 702 (D.D.C. Feb. 1, 2013). On February 25, 2013, the government filed a motion for a stay pending appeal. On
March 27, 2013, the U.S. District Court for the District of Columbia denied the motion for stay. Loving, 111 A.FT.R.2d (RIA) 1384 (D.D.C. Mar. 27,
2013). Oral argument was held before the Court of Appeals for the D.C. Circuit on September 24, 2013.

Loving v. IRS, 917 F. Supp. 2d 67 (D.D.C. Jan. 18, 2013).

See Government Files Brief in D.C. Circuit Court in Return Preparer Oversight Case, 2013 TNT 62-20, Tax Analysts Tax Notes Today (Apr. 3, 2013);
Loving v. IRS, No. 1:12-cv-00385 (D.D.C. 2013) (USCA Case No. 13-5061). The oral arguments were held at the D.C. Circuit on September 24,
2013. See Matthew R. Madara, Appeals Judges Turn Skeptical Eye Toward IRS Return Preparer Requirements,Tax Analysts Tax Notes Today (Sept.
24,2013).

For a more detailed discussion of the National Taxpayer Advocate’s views, see Nina E. Olson, More Than a ‘Mere’ Preparer: Loving and Return
Preparation, 2013 TNT 92-31, Tax Analysts Tax Notes Today (May 13, 2013).
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(D). However, the filing of a tax return is not merely a ministerial act. The taxpayer is taking a posi-
tion before the federal government regarding items of income, expenses, and eligibility for government
benefits that are administered by the IRS. A preparer is not merely the taxpayer’s scrivener. Taxpayers pay
preparers for their knowledge and skills because they are uncomfortable navigating the complexity of the

tax laws by themselves.”

Tax return filing is almost always “presenting a case” and return preparers are representatives before the
IRS when they advise and assist taxpayers in making their claims to the IRS and Treasury.*® More than 80
percent of individual income tax returns are actually claims for refund under IRC § 6402, and nearly 80

percent of those refund returns are prepared by preparers.”’

In addition, IRC § 6695(g) imposes due diligence requirements for paid preparers

of individual income tax returns claiming the EITC and a penalty of $500 for each
The case for IRS oversight failure to comply with the requirements. The regulations thereunder require the

over the return preparation preparer to complete and submit Form 8867, Paid Preparers Earned Income Credit

i i Checklist, which includes a series of questions to determine the taxpayer’s eligibil-
industry is clear.

ity as well as the preparer’s affirmative acknowledgement that he or she complied

with the due diligence requirements. The preparer must also complete an EITC

worksheet, and comply with recordkeeping and knowledge requirements.”

The due diligence requirements result in the preparer anticipating and preparing for an IRS challenge to
the taxpayer’s eligibility for EITC by answering certain questions, verifying to the IRS that the preparer
asked certain questions and retained documentation probative of eligibility. In TY 2012, over 76 percent
of preparers who prepared returns claiming EITC were unenrolled.” The chart below provides further

information on EITC claims and the use of preparers in tax years 2010 through 2012:

24 Loving v. IRS, 917 F. Supp. 2d 67, 74 (D.D.C. Jan. 18, 2013). The Secretary of the Treasury has the authority to require that a representative dem-
onstrate:
(A) good character; (B) good reputation; (C) necessary qualifications to enable the representative to provide to persons valuable service; and
(D) competency to advise and assist persons in presenting their cases.

31 U.S.C. § 330(a)(2)(A)(D). In its reply brief, the government argues that the factors listed in § 330(a)(2) are discretionary and therefore not all
required to constitute practice before the IRS. See Reply Brief for the Appellants, Loving v. Internal Revenue Service, No. 13-5061, page 18 (D.C.
Cir. filed June 5, 2013).

25 See also Brief of Former Commissioners of Internal Revenue as amici curiae, supporting defendants-appellants, Loving v. IRS, No. 13-5061 (D.C.
Cir. filed Apr. 5, 2013).

26 See Lawrence B. Gibbs, Loving v. IRS: Treasury Has the Authority to Regulate Unregulated Commercial Preparers, 2013 TNT 203-50, Tax Analysts
Tax Notes Today (Oct. 21, 2013). In the article, the former IRS Commissioner argues in favor of the government’s position and provides that the
preparation of a return is the presentation of a case. Moreover, the article analogizes the preparation of return to the preparation of a will, which
is undeniably considered representation, despite the absence of a principal-agent relationship.

27 For TY 2014, the IRS received 142,424,022 individual income tax returns, of which 114,511,777 (80.4 percent) claimed refunds. IRS
Compliance Data Warehouse, Individual Returns Transaction File, TY 2011 (filed through Mar. 2013). For TY 2011, preparers prepared
79,008,158 individual returns, of which 61,680,140 (78.1 percent) claimed refunds. IRS Compliance Data Warehouse, Individual Returns
Transaction File, TY 2011 (filed through Mar. 2013).

28 Treas. Reg. § 1.6695-2. For tax returns and claims for refund for tax years ending on or after December 31, 2011, preparers are required to
submit Form 8867, with the taxpayer’s return. T.D. 9570. This recent revision is consistent with recommendations made by the National Taxpayer
Advocate in 2003. National Taxpayer Advocate 2003 Annual Report to Congress 270-302. The knowledge requirement provides that the preparer
have no knowledge that any of the information used to determine if a taxpayer is eligible for the EITC is incorrect.

29 RS, Returns Preparer and Provider Database.
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TABLE 1.5.1, The Preparation of EITC Claims by Unenrolled Preparers in TY 2010-20123°

Unenrolled Percent
Tax Year EITC Paid Total Preparers Preparers Unenrolled
2010 $58,573,186,452 27,627,852 16,464,493 12,430,967 75.5%
2011 $61,109,934,146 27,816,576 16,549,166 12,198,085 73.7%
2012 $62,981,818,983 27,081,228 15,132,562 11,523,814 76.2%

In addition, the act of filing is also the first step for millions of U.S. taxpayers every year in what will
become a formal tax controversy. For example, in the 2013 filing season, the IRS identified potential
errors in approximately 18.9 million returns during processing, causing the IRS to send the returns to
“error resolution,” and requiring some of the taxpayers to present additional information.** Further, the
IRS issued over 270,000 math error notices, disallowing dependency exemptions and tax credits tied to
dependents for tax year 2012.3 The following chart illustrates the use of paid preparers by taxpayers
claiming refundable credits in tax years 2010 and 2011.

TABLE 1.5.2, Taxpayers Claiming Refundable Credits, Claim Amounts, and Preparer Usage:
Tax Years 2010 and 201133

Average Total Claims Preparer
Number of Claim (dollars in Returns
Tax Credit Tax Year Taxpayers (dollars) thousands) (percentage)
Earned Income Tax Credit 2011 27,362,193 $2,270 $62,119,975 59.3%
Additional Child Tax Credit 2011 20,616,435 $1,347 $27,771,740 65.0%
First-Time Homebuyer 2010 373,880 $6,893 $2,577,155 53.8%
Credit
Adoption Credit 2011 55,794 $13,474 $760,365 60.1%
Making Work Pay Credit 2010 106,381,764 $514 $54,784,234 53.6%
American Opportunity Tax 2011 12,525,776 $899 $11,266,488 55.9%
Credit

The Availability of Tax Preparation Software Opened Opportunities for Untrained and Even
Unscrupulous Return Preparers

Before reasonably priced return preparation software packages became widely available, knowledge of the
tax laws was a barrier to entry into the return preparation industry. To gain the competence to prepare

a return, preparers needed to read the tax laws, Treasury regulations, IRS publications, and the IRS form
instructions, which required a significant investment of time, energy, skill, and knowledge. Once return

preparation software became widely available and reasonably priced (as little as $119.95 for a package),

30 IRS, Compliance Data Warehouse Individual Returns Transaction File; IRS, Individual Master File (net of transactions 764, 765, and 768); IRS,
Returns Preparer and Provider Database (through Nov. 2013) (Note that the amounts paid out by the IRS may have been subsequently disallowed
in post-refund audits).

31 IRS, Submission Processing Miscellaneous Monitoring Report, Headquarters, ERS (IMF/BMF) 2013 vs. 2012 (week ending Sept. 27, 2013).

32 Individual Returns Transaction File (IRTF) tax module table from CDW tax year 2012 (transaction codes 604, 605,and 743) (Oct. 2013). For a
detailed description of the path a return takes from submission to assessment and refund issuance, and all the possible controversies arising
from that path, see Nina E. Olson, More Than a ‘Mere’ Preparer: Loving and Return Preparation, 2013 TNT 92-31, Tax Analysts Tax Notes Today
(May 13, 2013).

33 IRS Compliance Data Warehouse (CDW), Individual Returns Transaction File and Individual Master File, TY 2010 and 2011 (through Mar. 2013).
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anyone could sit down and have the software walk them through the entire process without any previous

knowledge or experience.*

The IRS sought to remedy this issue by imposing examination and continuing education requirements on
preparers with no previously recognized credentials — unenrolled return preparers. Those preparers could
satisfy the IRS’s requirements and obtain the designation “registered tax return preparer” if they satisfied
the program requirements. However, the current injunction imposed on the IRS by Loving prohibits the
IRS from administering the testing and education components of the program. Therefore, after Loving,

once again, anyone can hang up a shingle and be a return preparer.

Taxpayers Remain Vulnerable to Incompetent and Unscrupulous Preparers.

The need for regulation was evident long before the IRS implemented its return preparer program. In
2006 and 2008, GAO and TIGTA, respectively, conducted studies in which auditors posed as taxpayers
and visited preparers for help in preparing returns. The results dramatically substantiated the National
Taxpayer Advocate’s longstanding concerns by suggesting that a high percentage of preparers prepare
inaccurate returns, fail to perform sufficient due diligence, and even take positions that they know are not

supportable.®s

Without any regulation, we will continue to see a proliferation of return preparers showing up at check-
cashing places, pawnshops, used car dealerships, furniture stores, etc. Anyone who doubts we have
devolved into the Wild Wild West of tax return preparation should view two videos. The first is an adver-
tisement for some type of services related to tax returns.’® The second is a slideshow of photographs taken
by Local Taxpayer Advocates in 2010 showing the variety of businesses touting tax preparation services.”’
In addition, the amicus brief of the National Consumer Law Center and the National Community Tax

Coalition in Loving contains many examples of the virtual absence of professionalism and competency.*®

inally, over the past several years, the need for regulation of these preparers has become even more appar-
Finally, the past ly th d for regulat f these prep has b pp
ent at the Taxpayer Advocate Service. We recently have seen many misconduct cases in which the return
preparers have altered return information without their clients’ knowledge or consent in an attempt to

obtain improperly inflated refunds or divert refunds for their personal benefit.”

34 Results of Google search “Professional Tax Preparation Software Price” (Apr. 30, 2013).

35 Government Accountability Office, GAO-06-563T, Paid Tax Return Preparers: In a Limited Study, Chain Preparers Made Serious Errors 5, 23 (Apr. 4,
2006) (finding preparers made significant mistakes on 17 of the 19 returns prepared for GAO employees posing as taxpayers, including the omis-
sion of income on ten); TIGTA, Ref. No. 2008-40-171, Most Tax Returns Prepared by a Limited Sample of Unenrolled Preparers Contained Significant
Errors 2 (Sept. 3, 2008) (finding preparers made mistakes on 17 of the 28 returns prepared for TIGTA employees posing as taxpayers, including
six willful or reckless errors).

36  http://www.youtube.com/watch?v=WOOBmbrivHk&sns=em (Southern King Taxes promotional video) (last viewed Dec. 10, 2013).

37 Taxpayer Advocate Service, Tax Preparation Sites Across the United States: A Random Selection of Services Marketed to U.S. Taxpayers, available at
http://www.taxpayeradvocate.irs.gov/preparervideo (Dec. 10, 2013).

38 Brief of National Consumer Law Center and National Community Tax Coalition, as amici curiae, supporting defendants-appellants, Loving v. IRS,
No. 13-5061 (D.C. Cir. filed Apr. 5, 2013) (Doc. #1429234). See also National Consumer Law Center, Riddled Returns: How Errors and Fraud by
Paid Tax Preparers Put Consumers at Risk and What States Can Do (Nov. 2013), available at http://www.nclc.org/issues/riddled-returns.html (last
visited Dec. 20, 2013).

39 For a more detailed description of return preparer misconduct and IRS procedures to assist victims of the misconduct, see Most Serious Problem:
The IRS Still Refuses to Issue Refunds to Victims of Return Preparer Fraud, Despite Ample Guidance Allowing the Payment of Such Refunds, supra;
National Taxpayer Advocate Fiscal Year 2014 Objectives Report to Congress 1-4; National Taxpayer Advocate 2012 Annual Report to Congress
68-94 (Most Serious Problem: The IRS Harms Victims of Return Preparer Misconduct by Failing to Resolve Their Accounts Fully).
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Development of a Six-Part Return Preparer Strategy Would Protect Taxpayers in the Event
the Courts Decide the IRS Does Not Have Regulatory Authority.

Given the demonstrated need for regulation of unenrolled preparers, and the uncertainty introduced

by the Loving litigation, it is imperative that the IRS act to protect taxpayers from the harm that arises

in the current unregulated environment. In the discussion below, we lay out an approach for ensuring
that taxpayers receive competent and ethical preparation, regardless of the type of tax return preparer

they choose. Accordingly, the National Taxpayer Advocate urges the IRS to develop a six-part strategy to
protect taxpayers in the event that Loving is upheld on appeal. Specifically, the strategy should include the

following components:

1. Offer unenrolled preparers the opportunity to earn a voluntary examination and continuing

education certificate.

2. Restrict the ability of unenrolled preparers to represent taxpayers in audits of returns they pre-

pared unless they earn the voluntary examination and continuing education certificate.
3. Restrict the ability to name an unenrolled preparer as a Third Party Designee on Form 1040.

4. Mount a consumer protection campaign that educates taxpayers about the need to select

competent preparers WhO can demonstrate competency.

5. Develop a research driven and Servicewide preparer compliance strategy similar in nature to

the EITC preparer compliance strategy.
6. Recommend that Congress revise 31 U.S.C. § 330(a)(2) to clarify that the IRS has the

authority to regulate unenrolled preparers.

Offer Unenrolled Preparers the Opportunity to Earn a Voluntary Examination and Continuing
Education Certificate.

The IRS should offer paid unenrolled preparers the opportunity to voluntarily distinguish themselves from
untrained preparers. This would involve providing a certificate to preparers who passed an IRS-developed
examination and satisfy continuing education criteria similar to those previously implemented by the IRS.
This may involve contracting with third parties to administer the examination and continuing education

once the IRS follows the appropriate rulemaking processes.

Restrict the Ability of Unenrolled Preparers to Represent Taxpayers in Audits of Returns They
Prepared Unless They Earn the Examination and Continuing Education Certificate.

Currently, unenrolled preparers are allowed to engage in limited practice before the IRS, representing tax-
payers before revenue agents, customer service representatives, or similar officers and employees of the IRS
(including the Taxpayer Advocate Service) during an examination if they signed the tax return or claim
for refund for the tax period under examination.” These preparers cannot, however, represent taxpayers

before Appeals or Collection.*!

40 Section 10.7 of Circular 230 (31 C.FR. § 10.7) was amended before Loving to remove the authorization for unenrolled, unlicensed individuals to
represent before the agency on returns they signed. However, Notice 2011-6, 2011-3 I.R.B. 315 provided interim authority for these individuals to
represent in this context during “the transition years” of the return preparer program. It is the opinion of the Office of Professional Responsibility
(OPR) that this anticipated temporary authority should be amended to remove this privilege. OPR response to TAS information request 5 (Oct. 31,

2013).

41 31 C.FR. § 10.3(f)(3).
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At the time when Treasury granted unenrolled preparers this limited practice

Without any regulation, authority, the role of a tax preparer required skill and knowledge of tax laws.

we will continue to see
a proliferation of return
preparers showing up

Revenue Procedure 81-38 provides that the preparer of the return under audit
could assist in the exam by explaining the positions taken.* However, as noted
above, the advent of commercial preparation and filing software has radically

changed the profession by enabling anyone to prepare a return without any

at check-cashing places, training in the tax law. Thus, return preparation by an untrained individual with
pawnshops, used car commercial software does not position that individual to competently assist the
dealerships’ furniture taxpayer in the examination.

stores, etc.

Representing a taxpayer before Examination requires a certain level of knowledge,

competence and skill, the absence of which can have a significant economic impact
on the taxpayer. If the courts decide return preparation is not “presenting a case”
before the IRS because it is mere preparation, it is in the best interest of taxpayers to restrict the authority
granted to unenrolled return preparers to conduct limited practice before the IRS. Unenrolled preparers

may not possess the requisite skill and knowledge to represent taxpayers at any level before the IRS.

To ensure that taxpayers have knowledgeable and skilled representation, the IRS should condition the
authority for an unenrolled preparer to represent his or her preparation-clients in audits on his or her
passing a competency test and satisfying annual continuing education requirements. This approach does
not impinge on a preparer’s ability to prepare a return. Even the plaintiffs in Loving raised no objection
to the IRS regulating practitioners who wish to represent taxpayers during an examination. If, as the
Loving plaintiffs state, these unenrolled preparers are “merely” preparing returns — being scriveners —
then, absent passing a test and satisfying continuing education requirements to demonstrate competency,

they clearly should not be permitted to represent taxpayers in audits of returns.

Therefore, the National Taxpayer Advocate recommends revising all guidance to ensure that only com-
petent unenrolled preparers have the authority to represent taxpayers under exam with respect to returns

they have prepared. Accordingly, revisions are necessary to the current guidance provided by:
® Revenue Procedure 81-38;

® Circular 230% (any references relating to the authorization for unenrolled preparers to represent

taxpayers in audits of returns they have prepared and signed); and

= 26 C.ER. § 601.502(b)(5)(iii)).

Restrict the Ability to Name an Unenrolled Preparer as a Third Party Designee on Form 1040.

Form 1040 includes a section for “Third Party Designee” in which the taxpayer can check a box to
designate a person who has the authority to discuss the return with the IRS. The Office of Professional

42  See Rev. Proc. 81-38, 1981-2 C.B. 592.
43 Loving v. IRS, 917 F. Supp. 2d 67, 71 (D.D.C. Jan. 18, 2013).
44 31 C.FR. Part 10.
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Responsibility (OPR) is contemplating prohibiting taxpayers from designating an unenrolled preparer as

the Third Party Designee.” We support OPR in its efforts and believe this issue warrants consideration.*

OPR is considering excepting from such prohibition those preparers who are licensed by the IRS or a state

licensing body.#” The National Taxpayer Advocate believes OPR’s position merits further investigation.

In addition, it is unclear whether restricting third party designees on Form 1040 would impact the autho-
rization granted to an appointee in Form 8821, 7ax Information Authorization. If the taxpayer appoints a
preparer on Form 8821, the taxpayer does not authorize the appointee to advocate a position with respect
to federal tax laws; to execute waivers, consents, or closing agreements; or to otherwise represent the

taxpayer before the IRS.*® In contrast to the Form 8821 designee, the Third Party Designee authorization
on the Form 1040 authorizes the designee to both provide information and receive information, which is

one step closer to acting as the taxpayer’s agent. This issue requires further analysis.

Mount a Consumer Education Campaign Educating Taxpayers About the Need to Select
Competent Preparers.

Consistent with the National Taxpayer Advocate’s longstanding position that the IRS should mount a
comprehensive taxpayer awareness campaign, we believe it is more important than ever that the IRS in-
crease its outreach and education about choosing a preparer, with particular emphasis on the populations
at most risk, such as low income, elderly and disabled taxpayers. Until the IRS is once again permitted to
fully administer the return preparer regulations, the National Taxpayer Advocate believes taxpayers must
proactively protect themselves when hiring preparers and the IRS should make every effort to provide
them with the information they need to do so. In fact, the IRS will cease to provide return preparation
services at Taxpayer Assistance Centers (TACs) during the 2014 filing season.® Therefore, low income,
elderly and disabled taxpayers will have one less avenue to receive reliable tax preparation services at no
cost, making this information campaign even more imperative to protect those most vulnerable taxpayers.

TAS has already developed communications instructing taxpayers to do the following:

a. Ask the preparer directly about his or her qualifications and experience level in preparing
tax returns. The preparer should convince the taxpayer that the preparer possesses sufficient
knowledge of relevant tax law — not merely completion of return preparation software train-
ing or an “ability” to obtain large refunds for taxpayers. Further, the taxpayer should check
with the Better Business Bureau or the state consumer protection website for any complaints

or ongoing investigations against the preparer or the firm.”

b. Make sure the preparer signs the return and fills in his or her Preparer Tax Identification

Number (PTIN) or Employer Identification Number where indicated on the tax forms.

45 OPR response to TAS information request 5 (Oct. 31, 2013).

46 However, the prohibition should clearly exclude persons not in the business of preparing returns, such as parents preparing their child’s return.
47 OPR response to TAS information request 5 (Oct. 31, 2013).

48 Instructions, Form 8821, Tax Information Authorization.

49 W&l response to TAS information request (Dec. 20, 2013). The IRS will refer taxpayers who visit the TACs for tax preparation to the nearest volun-
teer site for tax return preparation.

50 The communication should clearly provide that the taxpayer should not select a preparer based on the promised size of the refund.
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c. Obtain a copy of the return signed by the preparer and keep the copy in the event there is a

problem with the return.”’

d. Ask the preparer for a business card or brochure and place it in the tax file with a copy of the

invoice for the preparation services.

Develop a Research-Driven and Servicewide Return Preparer Compliance Strategy Similar in
Nature to the FY 2014 EITC Preparer Compliance Strategy.

While it cannot impose testing and education requirements on preparers pending litigation, the IRS can
increase competency and accountability among preparers by using tools that remain available. For ex-
ample, the IRS holds annual Nationwide Tax Forums to provide preparers with the latest information on
tax administration in general. More than half of those attending the forums are unenrolled preparers.>
However, instead of increasing its presence at the forums, the IRS has drastically reduced the resources
allocated to them.® For example, the IRS has cut the case resolution program and focus groups con-
ducted at the forums, which represents lost opportunities for both practitioners and the IRS to interact in

a mutually beneficial situation.>

Another cost-effective way to reach the unenrolled preparer population is through webinars, podcasts
and other social media channels to deliver messages impacting vulnerable taxpayers, such as the EITC
due diligence requirements in IRC § 6695(g).”” The IRS currently focuses preparer education on EITC
and other refundable credits. However, it has not changed its overall outreach and education strategy for

preparers in response to Loz/z'ng.56

In addition to education and outreach, the IRS has a wide array of enforcement tools to encourage com-
pliance among return preparers. The IRS can assess Title 26 penalties as well as impose sanctions under
Circular 230 (under Title 31), which is generally enforced by the Office of Professional Responsibility.””
However, the IRS has not altered its compliance strategies in response to the Loving opinion.® While
the National Taxpayer Advocate believes prevention in the form of taxpayer and preparer education and
outreach is the most effective way to protect taxpayers, the IRS must enhance its compliance initiatives if

it can no longer mandate minimum competency standards.

51 The Taxpayer Advocate Service developed a poster (IRS Publication 5074, Protect Your Refund), and distributed copies to all W&I taxpayer assis-
tance centers (TACs) and low income taxpayer clinic (LITC) offices. The communication should instruct the taxpayer to require the preparer to
include the preparer’'s name and address on the return.

52 OPR response to TAS information request 3 (Oct. 31, 2013).

53 IRS National Public Liaison response to TAS information request. The IRS made presentations on EITC at the 2012 and 2013 Tax Forums. W&I
response to TAS information request 3 (Oct. 28, 2013). In addition, OPR also presented three levels of training at the Tax Forums in 2013. OPR
response to TAS information request (Oct. 31, 2013).

54 See National Taxpayer Advocate Fiscal Year 2014 Objectives Report to Congress 51-53.

55 The IRS held webinars on the topic of EITC due diligence in both English and Spanish in 2012. W&I response to TAS information request 3 (Oct.
28, 2013). The IRS website includes comprehensive information about EITC due diligence requirements for preparers. See http://www.eitc.irs.
gov/rptoolkit/dd/. OPR has also held webinar broadcasts, phone forums, and various other types of broadcasts, press releases, and face-to-face
speaking engagements. OPR response to TAS information request (Oct. 31, 2013). RPO also conducts live webinars, video presentations and
uses various social media channels. RPO response to TAS information request (Nov. 12, 2013).

56 W&l response to TAS information request 2 (Oct. 28, 2013) (The IRS did notify examiners to limit education on its Knock and Talk Visits to just
PTIN compliance after Loving). RPO has noted that its outreach and education has changed due to Loving in that there is a reduction in public
speaking requests, and their education is directed more at individual preparers and related to program and tax compliance as well as complaints
as opposed to more large preparer groups pre-Loving. RPO response to TAS information request (Nov. 12, 2013).

57 See IRC §§ 6694, 6695, 6713 and 31 C.F.R. § 10.50.

58 SB/SE response to TAS information request 2 (Nov. 5, 2013) (“SBSE Examination has not increased scrutiny and enforcement of return preparers
in response to the injunction ordered by the District Court in Loving v. IRS. We have continued to identify, evaluate and conduct appropriate inves-
tigations of questionable return preparers referred to Examination or identified through compliance activity.”).
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SB/SE Examination conducts preparer outreach visits as directed by the IRS Return Preparer Office
(RPO) and W&I’s return preparer offices. Total outreach visits decreased by 10.5 percent from FY 2012
to FY 2013. In addition, visits conducted as part of the Return Preparer Visitation Program (RPVP), to
address PTIN requirements, e-file requirements, and Schedule C preparation, declined from FY 2012 to
FY 2013, by approximately 10.7 percent.*

FIGURE 1.5.3, SB/SE Exam Visits

SB/SE Examination Visits FY 2012-FY 2013

4,000
10.5%
FY 2012 decrease
e FY 2013
3,049
10.7%
2,000 FY 2012 decrease*

2,013
FY 2013

1,798

Preparer Outreach Visits Return Preparer Visitation Program

* |n 2012, the RPVP visits consisted of both Schedule C and e-file
mandate visits; however, in FY 2013, the visits were conducted and
counted separately: 1,113 Schedule C visits and 685 e-file mandate visits.

In addition to increasing the appropriate assessment and collection of preparer penalties under IRC

§§ 6694 and 6695, repeat offenders must also deal with Circular 230 sanctions, which require coordina-
tion between various IRS functions. We have learned that the OPR and the Department of Justice have
coordinated efforts to make return preparer injunctions a priority. OPR has also taken the position

that its enhanced jurisdiction under sections 10.8(a) and (c) of Circular 230 is not impacted by Loving,
and thus, all PTIN holders are still subject to the ethical standards under Subparts B and C of Circular
230.° OPR has also begun initiatives to crack down on preparers taking their fees directly out of taxpayer
refunds by improperly setting up a split refund direct deposit using Form 8888, Allocation of Refund
(Including Savings Bond Purchases), or directing the refund into a joint bank account in the name of the

taxpayer and preparer.®’ These are positive developments that will benefit vulnerable taxpayers.

The National Taxpayer Advocate encourages the IRS to develop a Servicewide Return Preparer Strategy
similar in nature to the FY 2014 EITC Return Preparer Strategy. The IRS developed this strategy over

59 SB/SE response to TAS information request (Nov. 5, 2013). SB/SE Exam conducted a total of 3,406 preparer outreach visits in FY 2012 and
decreased to 3,049 total visits in FY 2013. The number of planned total return preparer visits in FY 2013 was originally 3,434; however, visita-
tions were reduced due to Hurricane Sandy. SB/SE Exam conducted 2,013 RPVP visits in FY 2012 and then dropped to only 1,798 visits in
FY 2013. RPVP visits declined by approximately 10.7 percent from FY 2012 to FY 2013. In 2012, the RPVP visits consisted of both Schedule C
and e-file mandate visits; however, in FY 2013 the visits were conducted and counted separately — 1,113 Schedule C visits and 685 e-file man-
date visits.

60 OPR response to TAS information request 3 (Oct. 31, 2013). Section 10.8(a) and (c) were added to Cir 230 in the 2011 amendments to insure
that ethical oversight of the expanded universe of Circular 230 practitioners was available during the transition period without regard to whether a
preparer had tested (or was required to test).

61 Kristin Parillo, ABA Meeting: OPR and DOJ Coordinating Enforcement Against Return Preparers, 2013 TNT 185-9, Tax Analysts Tax Notes Today
(Sept. 24, 2013); OPR response to TAS information request (Oct. 31, 2013).
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several years and based it on findings from a three-year EITC Real Time Return Preparer Test. The IRS
has completed two years of the test during 2012 and 2013 and evaluated the effectiveness of several
treatment streams both pre-filing season and post filing season, including various letters, phone calls,

due diligence visits, knock-and-talk visits, and audits. According to the IRS, evaluation of the results
showed that the test protected nearly $600 million in revenue during the 2013 filing season.®> The IRS
used the findings of the first two years of the test to design the FY 2014 Return Preparer Strategy, which
utilizes improved and research-driven selection techniques and assigns progressive treatments based on the
preparer’s risk of segment.®® The National Taxpayer Advocate believes that the IRS should build on the

experience of this strategy to develop a servicewide return preparer compliance strategy.

Recommend that Congress Revise 31 U.S.C.§ 330(a)(2) to Make Clear That the IRS Has the
Authority to Regulate Unenrolled Preparers.

If Loving is upheld on appeal, the National Taxpayer Advocate recommends that Congress revise 31
U.S.C. § 330(a)(2) to clarify that the IRS has the authority to regulate the unenrolled preparer popula-
tion. Specifically, Congress should modify 31 U.S.C §§ 330(a)(2)(C) and (D) to clarify that the IRS can
require a preparer to demonstrate the qualifications necessary to prepare and file returns, and that present-
ing a case to the IRS includes the preparation and filing of returns. The National Taxpayer Advocate also
believes this is an opportunity to ensure that the statute clearly includes the submissions of other docu-

ments that determine tax liability, such as financial statements and offers in compromise.*

CONCLUSION

Until the IRS is allowed to resume the implementation of the testing and continuing education com-
ponents of the return preparer program, taxpayers are vulnerable to incompetent and unscrupulous
preparers. The IRS and the Taxpayer Advocate Service can assist taxpayers by educating them about the
various precautions they can take to prevent becoming a victim. Without the ability to impose minimum
standards on unenrolled return preparers, the IRS’s only avenue to address competency issues is through
targeted outreach and education to this population. However, the IRS is actually decreasing the amount
of resources allocated to the tax forums, which has historically been an effective way to reach unenrolled
return preparers. It has also significantly decreased preparer outreach visits. Finally, the IRS has not taken

steps to enhance its return preparer compliance strategy in response to the Loving decision.

62 IRS W&I Research Analysis, Filing Season 2013 EITC Real Time Return Preparer Initial Findings / Recommendations (Dec. 5, 2013).
63 FY 2014 EITC Return Preparer Strategy (Dec. 2013).

64 See National Taxpayer Advocate 2009 Annual Report to Congress 207 (recommending that the IRS require preparers of offers in compromise to
sign the forms to enable the IRS to track such preparers).
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RECOMMENDATIONS

Until the IRS is able to continue implementing the testing and continuing education requirements of the
return preparer program, the National Taxpayer Advocate recommends that the IRS develop a six-part

servicewide return preparer strategy with the following components:

1. Offer unenrolled preparers the opportunity to earn a voluntary examination and continuing

education certificate.

2. Restrict the ability of unenrolled preparers to represent taxpayers in audits of returns they pre-

pared unless they earn the voluntary examination and continuing education certificate.
3. Restrict the ability to name an unenrolled preparer as a Third Party Designee on Form 1040.

4. Mount a consumer protection campaign to educate taxpayers about the need to select com-

petent preparers who can demonstrate competency.

5. Develop a research driven and Servicewide preparer compliance strategy similar in nature to

the EITC preparer compliance strategy.
6. Recommend that Congress revise 31 U.S.C. § 330(a)(2) to clarify that the IRS has the

authority to regulate unenrolled preparers.
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MSP IDENTITY THEFT: The IRS Should Adopt a New Approach to
#6 Identity Theft Victim Assistance that Minimizes Burden and
Anxiety for Such Taxpayers

RESPONSIBLE OFFICIALS

Debra Holland, Commissioner, Wage and Investment Division

Mary Howard, Director, Office of Privacy, Governmental Liaison, and Disclosure

DEFINITION OF PROBLEM

Tax-related identity theft continues to impose significant burdens on taxpayers and the IRS. Since 2004,
the National Taxpayer Advocate has identified this issue as one of the “Most Serious Problems” faced
by taxpayers in nearly every annual report submitted to Congress.! In addition, the National Taxpayer

Advocate has testified at numerous hearings on this subject, including seven since the start of 2012.2

To its credit, the IRS has recognized identity theft as a major challenge and has

devoted significant resources to addressing it. Yet the IRS still takes much too long

Since 2004, the National to fully unwind the harm suffered by identity theft victims and issue refunds to the
Taxpayer Advocate has legitimate taxpayers. Moreover, the IRS has yet to implement an effective program
identified this issue as for overseeing cases with multiple issues that require coordination among differ-

one of the “Most Serious ent IRS units, and is allowing too many victims to fall between the cracks of IRS

Problems” faced by

taxpayers in nearly every
annual report submitted to To start, the IRS should rethink how it views identity theft. It must recognize that

bureaucracy. Thus, victim assistance overall, as well as the IRS’s specialized but
Y- p

decentralized approach, continues to be inadequate.

Congress identity theft is a traumatic crime. A person’s identity is core to his or her being

— when someone steals and uses your identity, it is an invasion of your person.

The IRS’s approach to assisting the victims ignores this important fact, and in

many ways treats the victim as someone experiencing a minor inconvenience
instead of a frightening personal disaster. The National Taxpayer Advocate believes the IRS should set up
a centralized identity theft unit similar to the centralized innocent spouse unit that assists taxpayers who
may have been victims of domestic abuse. Moreover, the IRS should assign one person within the central-
ized identity theft unit to work with the victim until all actions are taken to resolve all related tax issues;

this is the approach that TAS takes with taxpayers that come to our office.

1  See, e.g., National Taxpayer Advocate 2012 Annual Report to Congress 42-67 (Most Serious Problem: The IRS Has Failed to Provide Effective and
Timely Assistance to Victims of Identity Theft); National Taxpayer Advocate 2011 Annual Report to Congress 48-73 (Most Serious Problem: Tax-
Related Identity Theft Continues to Impose Significant Burdens on Taxpayers and the IRS).

2 See, e.g., Examining the Skyrocketing Problem of Identity Theft Related Tax Fraud at the IRS: Hearing Before the H. Comm. on Oversight and
Government Reform, Subcomm. on Government Operations, 112th Cong. (2013) (statement of Nina E. Olson, National Taxpayer Advocate); Tax
Fraud, Tax ID Theft, and Tax Reform: Moving Forward with Solutions: Hearing Before the S. Comm. on Finance, 112th Cong. (2013) (statement of
Nina E. Olson, National Taxpayer Advocate).
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ANALYSIS OF PROBLEM

Identity Theft May Cause Significant Emotional Trauma.

Identity theft is an invasive crime that can have a traumatic emotional impact. While Post Traumatic
Stress Disorder (PTSD) is usually associated with service members returning from war, or victims of
violent crimes, some psychiatrists believe the symptoms experienced by victims of identity theft are quite
similar.? The Identity Theft Resource Center found that victims of identity theft suffer from symptoms
resembling those of PTSD.*

The IRS must recognize that victims of identity theft are not just experiencing

minor tax issues, but are victims of a traumatic crime and re-evaluate its approach

The IRS must recognize to identity theft victim assistance. The National Taxpayer Advocate suggests that
that victims of identity theft the IRS adopt a design that mirrors its approach to aiding victims of domestic

are not just experiencing
minor tax issues, but are

abuse who have filed for relief from joint and several liability, or “innocent spouse”
relief and the Taxpayer Advocate Service’s approach to taxpayers who experience

significant hardship as a result of the IRS’s actions or inaction.

victims of a traumatic
crime and re-evaluate its In 1998, the IRS was given expanded authority for innocent spouse relief, follow-

approach to identity theft
victim assistance.

ing hearings that showed the IRS’s handling of these cases was not only insensitive
but often downright harmful to victims of psychological, physical, or financial

abuse.” In response, the IRS set up a dedicated unit, the Cincinnati Centralized

Innocent Spouse Operation (CCISO), that handles cases by assigning one person
to interact with the taxpayer.® Employees in CCISO are trained in working with
taxpayers in difficult and emotional situations.” This approach has enabled the IRS to deal with these

taxpayers in a sensitive manner. The IRS needs to adopt a similar approach with identity theft victims.

The IRS Should Assign a Single Employee to Be the Point of Contact with an ldentity Theft
Victim.

The identity theft victim, who may have experienced significant trauma, needs to have one person at the
IRS to contact and rely upon. If the IRS believes the most efficient approach is to utilize a specialized
structure with upwards of 20 different units® to resolve identity-theft related issues, this back-end process
should be invisible to the taxpayer. As far as the victims are concerned, there should be o7¢ IRS employee

who interacts with the taxpayer. That one employee should maintain control of the taxpayer’s case,

76

See T. Sharp et al., Exploring the Psychological and Somatic Impact of Identity Theft, J. of Forensic Sci., Vol. 49:131 (Jan. 2004); J. Monchuk,
Researcher Finds the Psychological Effects of Identity Theft Lingers with Victims, (Apr. 20, 2011), available at http://medicalxpress.com/
news/2011-04-psychological-effects-identity-theft-lingers.html.

See Identity Theft Resource Center, ITRC Fact Sheet 108: Overcoming the Emotional Impact, http://www.idtheftcenter.org/Fact-Sheets/fs-108.html
(last visited Dec. 13, 2013); L. Carey, Can PTSD Affect Victims of Identity Theft: Psychologists Say Yes (July 29, 2009), available at http://voices.
yahoo.com/can-ptsd-affect-victims-identity-theft-psychologists-3915926.html.

See IRC § 6015. “Innocent spouse relief” is frequently used to describe relief from joint and several liability under IRC § 6015(b). See also Joint
Committee on Taxation, JCX-6-98, Present Law and Background Relating to the Treatment of “Innocent Spouses” (Feb. 9, 1998); IRS Restructuring
(Innocent Spouse Tax Rules): Hearing Before the S. Comm. on Finance, 105th Cong. (1998).

See Internal Revenue Manual (IRM) 25.15.7.4, First Read at the Cincinnati Centralized Innocent Spouse Operation (CCISO) Overview (Feb. 19,
2013); IRM 25.15.8.2, Innocent Spouse Relief (Aug. 17, 2010); IRM 25.15.8.5.3.2, CCISO Processing (Aug. 17, 2010).

See http://win.web.irs.gov/innocentspouse/innocent_jobaids.htm (intranet site).
IRS responses to TAS information request (Oct. 30, 2013, and Nov. 13, 2013).
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including ALL peripheral issues stemming from the identity theft. Otherwise, the IRS would be guilty of

contributing to the problem and perpetuating the trauma to the victim.

The Taxpayer Advocate Service operates in a similar manner to the innocent spouse unit. Each taxpayer
whose case is accepted into TAS is assigned a single case advocate whose toll-free phone number is given
to the taxpayer, and every Local Taxpayer Advocate office has a toll-free fax number, eliminating barriers
to communication. TAS case advocates speak with the taxpayer to gather relevant information and per-
form initial triage, route requests to the appropriate unit (often to multiple units), negotiate timeframes
for response, and track the IRS responses. TAS case advocates follow up to make sure the IRS meets those
deadlines, and keeps the taxpayer updated on the case. If a case advocate will be on leave or otherwise
unavailable for an extended time, he or she will find another case advocate or supervisor to conduct the

follow-up actions so the case will not stall.

We believe the primary reason TAS can resolve identity theft cases in 87 days,

while cases worked under normal IRS procedures can languish for more than a

year,” is because our customers work with a single point of contact who is respon-

The identity theft victim,
who may have experienced
significant trauma, needs

sible for all aspects of their cases.”” Although the cases are complex, TAS case ad-
vocates have achieved a relief rate of 87 percent in identity theft cases in FY 2013

(compared to 78 percent for TAS cases overall)."" An overwhelming 94 percent

to have one person at the of identity theft victims who come to TAS in fiscal year (FY) 2013 (through
IRS to contact and rely June) have expressed satisfaction (compared to a customer satisfaction score of 90
upon. percent for TAS cases overall in that period)."

The IRS can and should operate in a similar manner when assisting identity theft
victims. Such an approach may even save resources by cutting down on phone
calls and correspondence from the victims. Taxpayers may have more patience if they are assigned a single
caseworker who keeps them updated on their accounts. If the IRS wishes to conduct a pilot program, it

could test whether these assumptions hold true.

The IRS’s Specialized Approach to Identity Theft Victim Assistance Has Proven to Be
Inadequate.

As of the end of FY 2013, more than 3,000 IRS employees were working on identity theft — more than
double the number at the start of the previous filing season.'® Yet the IRS has consistently refused to
adopt the single point of contact approach that would provide sensitive, holistic assistance to victims of a
traumatic crime. The IRS seems to be throwing bodies at the problem, without addressing fundamental

problems with its processes.

9  See TIGTA, Ref. No. 2012-040-050, Most Taxpayers Whose Identities Have Been Stolen to Commit Refund Fraud Do Not Receive Quality Customer
Service (May 3, 2012); TIGTA, Ref. No. 2013-40-129, Case Processing Delays and Tax Account Errors Increased Hardship for Victims of Identity Theft
(Sept. 26, 2013).

10 Analysis conducted by TAS Technical Analysis and Guidance of data obtained from TAMIS (Oct. 1, 2013).
11 Id.

12 Analysis conducted by TAS Business Assessment of customer satisfaction scores reported for FY 2013 (through June 2013); data obtained from
TAMIS (Oct. 1, 2013).

13 See IRS response to TAS information request (Nov. 13, 2013). However, these employees are spread among more than 20 different groups within
the IRS. IRS response to TAS information request (Oct. 30, 2013, and Nov. 13, 2013).
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In FY 2013, the IRS adopted a specialized approach under which each department (or “function”) that
deals with identity theft created a dedicated group of employees to work on those issues. Because identity

theft cases can be complex, they sometimes require adjustments by multiple functions."
FIGURE 1.6.1, Percent of TAS Identity Theft Cases with Multiple Issue Codes,
FY 2011-FY 2013'°

TAS ldentity Theft Closed Cases with Multiple Issue Codes

Total Cases: 27,562

FY 2011 70% had multiple
issue codes (19,157)
Total Cases: 47,606
FY2012 70% had multiple issue codes (33,352)
Total Cases: 69,530
FY 2013

94% had multiple issue codes (65,585)

0 35,000 70,000

Even where there is just one issue at hand, a case may still require multiple “touches” from various
specialized units. Without a single person responsible for transferring cases from one function to another
and for ensuring timely actions, the IRS creates greater risk that cases will become “stuck” or lost in the

process.

Although IRS guidance instructs those working identity theft cases to identify all taxpayer issues, includ-
ing possible multiple year involvement,'® the current procedures under this specialized approach fall short
of having this initial IRS employee be responsible for ensuring all issues are addressed. Under the current
approach, the IRS employee working an identity theft case will look only at the one issue being worked
by his or her particular function, and not assessing the taxpayer’s problem holistically. Instead, because

no single employee is responsible for the entirety of the case, the IRS is forcing the taxpayer to navigate an
alphabet soup of departments, forms, and notices before the IRS can fully unwind the harm caused by the
identity theft."”

The IRS has drafted a complex “transfer matrix” outlining situations in which a case must be routed from

one specialized function to another. The National Taxpayer Advocate is concerned that routing cases

14 The IRS states that upwards of 20 different functions may touch an identity theft case. IRS responses to TAS information request (Oct. 30, 2013,
and Nov. 13, 2013).

15 The IRS does not track the number of issues in a given identity theft case because, unlike TAS, it treats each module (year/tax/issue) as a dif-
ferent case. Accordingly, we can provide TAS data only. This chart is meant to illustrate that the vast majority of TAS identity theft cases involve
multiple issue codes. The increase in the percentage of cases with multiple issue codes from FY 2011 to FY 2013 may be due to better coding
by TAS case advocates to record secondary issue codes; it does not necessarily mean that TAS identity theft cases have become more complex in
recent years.

16 See IRM 10.5.3.2.1.2, Assessing Scope of Taxpayer’s Issues (May 8, 2013).

17 See Examining the Skyrocketing Problem of Identity Theft Related Tax Fraud at the IRS: Hearing Before the H. Comm. on Oversight and Government
Reform, Subcomm. on Government Operations, 112th Cong. (2013) (chart included in statement of Nina E. Olson, National Taxpayer Advocate).
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among functions sequentially is inefficient, causing excessive delays. Based on TAS’s experience with iden-
tity theft cases over the years, the National Taxpayer Advocate believes that transfers among functions will

continue to be commonplace.

To illustrate the complexity of an identity theft case and how many “touches” the victim may have with
various IRS functions, we have provided a detailed example in congressional testimony that shows how
complex identity theft cases are and the multiple units and delays involved.” The timeline below illus-
trates the complex and convoluted process that taxpayers may need to navigate to receive full resolution of
their identity theft issue.”

FIGURE 1.6.2, ID Theft Cycle Time for Taxpayers

Cycle Time From the Taxpayer’s Perspective in ID Theft

0 days 90 days 180 days 270 days 360 days 450 days
(0 months) (3 months) (6 months) (9 months) (12 months) (15 months)
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Processing work internal 30 daysto conduct refund after

transcript cases global account all actions
review and issue taken
referrals to various
functions
SUBMISSIONS COLLECTION: H
PROCESSING: 30 daysto 180 daysto review
30 daysto send review account and account and make
acknowledgment letter i ji (via
to taxpayer and route action, and send CPAT), and send
case to Accounts completed referral completed referral
Management to IPSU

Victims routinely must deal with multiple IRS functions to resolve all of their account issues. Generally,
most specialized units operate in a silo, treat the identity theft as a separate case, and work inventory on

a FIFO (first-in, first-out) basis from the perspective of that specialized unit. Under such an approach, a
taxpayer who reported the identity theft incident two weeks ago may be placed in the queue ahead of a
victim who has been trying to obtain a refund for 20 months, if the latter taxpayer had the misfortune of
dealing with other IRS departments to resolve related issues.”® By having the IRS work identity theft cases
as FIFO from the perspective of each silo, rather than holistically from the taxpayer perspective, we not

only harm taxpayers (the victims) but also give a distorted picture of IRS efficiency and productivity.

The Treasury Inspector General for Tax Administration (TIGTA) has confirmed that identity theft cases
are complex and easy for the IRS to lose in the shuffle. In its May 2012 report on IRS identity theft

18 See Examining the Skyrocketing Problem of Identity Theft Related Tax Fraud at the IRS: Hearing Before the H. Comm. on Oversight and Government
Reform, Subcomm. on Government Operations, 112th Cong. (2013) (statement of Nina E. Olson, National Taxpayer Advocate), available at http://
www.irs.gov/Advocate/National-Taxpayer-Advocate-Congressional-Testimony.

19 This example is not based on an actual or typical case; the timeline described is a hypothetical meant to show how many functions could be
involved, and how much time could elapse, before an identity theft victim receives full relief. IRM 21.9.2.3, Identity Theft - Telephone Overview
(Oct. 1, 2013); Letter 5073C; IRM 3.11.3-1, Attachment Guide (Jul. 25, 2013); IRM 10.5.3.2.4.1, Multiple Function Criteria (MFC) Cases Requiring
Referral to IPSU for Monitoring (May 8, 2013); IRM 21.6.2.4.2.3, Preliminary Research (Oct. 1, 2013) IRM 4.19.13.25.11, Referrals to CPAT/DITA
(Apr. 4, 2013); IRM 21.9.2.4.2, Tax-Related Identity Theft - (Andover and Fresno IPSU only) (Oct. 18, 2013).

20 IRS responses to TAS information request (Oct. 30, 2013, and Nov. 13, 2013).
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victim assistance, TIGTA selected a sample of 17 identity theft cases and found the IRS had opened 58
separate cases to resolve the accounts of those 17 victims — an average of nearly three and a half cases for
each person.?! In a follow-up report released in September 2013, TIGTA found that the typical identity
theft case was assigned to an average of 10 different assistors (some of whom were within the same func-

tion) prior to case resolution.”?

The National Taxpayer Advocate continues to believe the IRS should follow TAS’s approach to case reso-

lution, and allow the IPSU to “own” identity theft cases rather than simply “monitor” them. Yet five years
after establishment of the IPSU, it is clear that the IRS has gone in the opposite direction and has adopted
a decentralized approach to identity theft victim assistance, one that imposes undue burden on the victims

and creates procedures that would make Rube Goldberg proud.*

The IRS Should Track Cycle Time from the Perspective of the Victim.

Despite the commitment by former Commissioner Shulman in 2008 that the IRS would resolve identity
theft victims’ tax accounts “quickly and efficiently,” the IRS does not know whether its processing time for
identity theft cases has been increasing or decreasing.?* While some IRS functions can track the length

of time a case is in their inventory, the IRS still cannot provide an overall cycle time from the taxpayer’s
perspective. For example, specialized units generally measure cycle time solely from the date they receive
the case; their cycle time measure does not reflect the time elapsed since the taxpayer filed his or her
return or all of the interactions the victim had with the IRS prior to assignment to the function. Thus,
the IRS cannot determine how well it has done in meeting this commitment to resolve identity theft cases

“quickly and efficiently.”

We recognize that cycle time start dates may differ depending on the facts and

circumstances of the cases, but the IRS should be able to count cycle time in a

way that more closely reflects the taxpayer’s experience and more accurately flags

The fact that the IRS over-aged cases. Currently, as the above case example shows, an identity theft case
cannot accurately track might not be considered over-aged until the victim has been in the system for
the cycle time of an more than a year.

identity theft case from the In a September 2013 audit, the Treasury Inspector General for Tax Administration

perspective of the victim is (TIGTA) reported the average cycle time for the 100-case sample of identity theft
astonishing, disappointing, cases it reviewed was 312 days, including 277 days of inactivity.”> In other words,
and inexcusable. though the cases lingered in various IRS units for 312 days or approximately ten

months, the average case was resolved with just 35 days of direct contact.

21 See TIGTA, Ref. No. 2012-040-050, Most Taxpayers Whose Identities Have Been Stolen to Commit Refund Fraud Do Not Receive Quality Customer
Service (May 3, 2012).

22 See TIGTA, Ref. No. 2013-40-129, Case Processing Delays and Tax Account Errors Increased Hardship for Victims of Identity Theft (Sept. 26, 2013).

23 Merriam-Webster defines the adjective Rube Goldberg as “doing something simple in a very complicated way that is not necessary.” See Merriam-
Webster online dictionary, http://www.merriam-webster.com/dictionary/rube%20goldberg (last visited Nov. 21, 2013).

24 |dentity Theft: Who's Got Your Number, Hearing Before the S. Comm. on Finance, 110th Cong. (2008) (response of IRS Commissioner Douglas H.
Shulman to questions from Chairman Max Baucus), available at http://finance.senate.gov/hearings/hearing/download/?id=f989b16e-5da3-452d-
9675-b75d796fe2b4.

25 See TIGTA, Ref. No. 2013-40-129, Case Processing Delays and Tax Account Errors Increased Hardship for Victims of Identity Theft (Sept. 26, 2013).
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The National Taxpayer Advocate is concerned that unless the IRS significantly changes its procedures
to keep identity theft cases moving, cycle time will continue to increase in the coming year as the IRS
struggles to keep up with its inventory. The fact that the IRS cannot accurately track the cycle time of an

identity theft case from the perspective of the victim is astonishing, disappointing, and inexcusable.

The IRS Should Institute “Timeliness” Measures to Ensure Identity Theft Cases Do Not
Languish.

TIGTA’s 2013 report noted that the identity theft cases it reviewed showed an average of 277 days of
inactivity.® The IRS should adopt an approach similar to TAS’s “timeliness” goals that are intended to

help our case advocates move cases along. For example, an IPSU employee could:

= Set a goal to contact the taxpayer within three to five days of case receipt, depending on the nature

of the case;
® Develop a case action plan within three days of contact with the taxpayer;

= Issue a request to a function within three days of receiving all information from the taxpayer neces-

sary to address the issue; and

= Follow up with the function within one day of a missed requested completion date.

The goal of these “timeliness” measures is to keep cases moving, which in turn will reduce cycle time in an
organic way — not by meeting an artificial or arbitrary goal. Moreover, by centralizing cases in the IPSU,
the IPSU’s case cycle time measure will reflect the taxpayer’s experience more closely, and the IPSU can

designate certain taxpayer cases for expedited treatment in one function based on the overall cycle time of

the case.

The IRS Should Develop an ldentity Theft Database or System Accessible to All Functions
Working on Identity Theft Cases.

As noted above, the IRS does not track cycle time from the identity theft victim’s perspective; rather, each
specialized function tracks the cycle time of the particular aspect of an identity theft case within its silo.

With many cases requiring action by multiple functions, the IRS cannot track these cases accurately.

By creating a servicewide platform for tracking and monitoring its cases, the IRS could accurately assess
the inventory at a given time and measure cycle time from the date the taxpayer identities himself or
herself as a victim of identity theft. Such a system would also allow seamless transfers of cases from one
function to another. Additionally, a single identity theft database would allow functions to share infor-
mation. Any employee could see if the taxpayer submitted documentation and what actions the other

functions have taken, thereby helping to reduce duplicative actions.

Proposed Enhancements to the Identity Protection Personal Identification Number (IP PIN)
Process Make It Easier for Victims to Protect Their Accounts

In January 2011, the IRS initiated a pilot program to issue an Identity Protection Personal Identification
Number (IP PIN) to a select group of taxpayers with an active identity theft indicator on their account.”

An IP PIN is a unique code that the taxpayer must use, along with his or her taxpayer identification

26 See TIGTA, Ref. No. 2013-40-129, Case Processing Delays and Tax Account Errors Increased Hardship for Victims of Identity Theft (Sept. 26, 2013).
27 IRM 10.5.3.2.16(1), Identity Protection Personal Identifying Number (IP PIN) (Jan. 11, 2013).
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number, to file electronically and bypass certain filters.?® In prior years, taxpayers who lost, misplaced, or
did not receive their IP PIN were required to contact the IRS to obtain a replacement IP PIN.? However,
taxpayers who filed a return using a replacement IP PIN would be subject to delay in the processing of

their return.

Effective in filing season 2014, the IRS is proposing to have taxpayers who have lost, misplaced, or never
received their IP PIN retrieve their original IP PIN using an online application. This will allow the tax-
payer’s return to post to their account without additional delays. Under this proposal, only in instances
where the taxpayer is unwilling or unable to use the online application will a replacement IP PIN be

issued. We commend the IRS for considering this enhancement to the IP PIN program.

CONCLUSION

Identity theft causes significant problems for both the taxpayer and the IRS. IRS leadership has respond-
ed to this challenge not only by assigning more employees to work on identity theft but also by spend-
ing significant resources re-engineering its victim assistance processes over the years.*® Certainly, some

improvements have been made. Yet the IRS is not where it needs to be on this serious taxpayer problem.

The IRS must design its processes around the key fact that victims of identity theft have suffered serious
trauma and need a specially trained group of employees working identity theft cases, much like victims

of spousal abuse who are helped by employees in the IRS’s innocent spouse unit. One key component of
such an approach is to ensure that the victim deals with a single employee within the IRS during the dura-
tion of the case. That employee will serve as a buffer between the victim and the complex processes and

multiple functions necessary to resolve the problem.

Given the multiple points of contact, lengthy inactive periods, and first-in, first-out processing for each
unit, we believe the IRS will find, if it adopts our suggestions, that it would actually require fewer re-
sources to do the same volume of work. The National Taxpayer Advocate proposes that the IRS conduct
a pilot program to test this hypothesis. In such a pilot program, the IRS could detail some of its IPSU
employees to TAS and have them work identity theft cases in the same manner that TAS works them —
and then measure cycle time and extent of relief (addressing all issues) compared to a control sample of

cases handled in the way IPSU currently does.

The National Taxpayer Advocate is confident that taxpayers — our customers — would be much more
satisfied with their experience. Unless the IRS wants to continue to add to the victims’ grief and trauma,

it must do this. There is a clear choice here.

28 IRM 10.5.3.2.16, Identity Protection Personal Identifying Number (IP PIN) (Jan. 11, 2013).
29 IRM 10.5.3.2.16(5), Identity Protection Personal Identifying Number (IP PIN) (Jan. 11, 2013).

30 The latest example involved the hiring of an external consulting firm to lead the Identity Theft Assessment and Action Group, which recommended
the adoption of a specialized approach to identity theft victim assistance.
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RECOMMENDATIONS
The National Taxpayer Advocate recommends that the IRS:

1. Designate the Identity Protection Specialized Unit (IPSU) as the centralized function that assigns

a single employee to work with identity theft victims until all related issues are resolved.
2. Develop a method of tracking cycle time from the perspective of the victim.
3. Implement “timeliness” measures to ensure identity theft cases do not languish.

4. Develop an identity theft database or system accessible to all functions working on identity theft

cases.
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MSP HARDSHIP LEVIES: Four Years After the Tax Court’s Holding

#71

in Vinatieri V. Commissioner, the IRS Continues to Levy on
Taxpayers it Acknowledges are in Economic Hardship and then
Fails to Release the Levies

RESPONSIBLE OFFICIALS

Debra Holland, Commissioner, Wage and Investment Division

Karen Schiller, Commissioner, Small Business/Self-Employed Division

DEFINITION OF PROBLEM

The IRS is required by law to release a levy that it knows is causing an economic hardship due to the
financial condition of the taxpayer.! In the Vinatieri case, the U.S. Tax Court held that when the IRS
sustains even a proposed levy on a taxpayer it knows is in economic hardship, it abuses its discretion.? In
spite of this ruling, in 2011 the IRS levied on the Social Security Administration (SSA) and Railroad
Retirement Board (RRB) benefits of nearly 67,000 taxpayers belonging to a group the IRS considers likely
to be experiencing economic hardship — those whose incomes were less than 250 percent of the federal
poverty level, or about $27,000 for a single person.” The median income of taxpayers subject to these
levies was at most about $17,500.* The least amount of expenses the IRS would routinely allow, known
as Allowable Living Expenses (ALE), added up to approximately $17,200 for a single person in 2011.
Therefore, it is likely that the expenses of many taxpayers whose benefits were levied exceeded their
incomes. The federal poverty level for a single person in 2011 was $10,890, meaning that some of the
67,000 taxpayers whose benefits were levied were likely actually /iving in poverty and not just considered

to be low income.

The court in Vinatieri held that the fact that the taxpayer has unfiled returns does not justify proceed-
ing with a levy if the taxpayer has shown he or she is in economic hardship® Of the nearly 67,000 low
income (or possibly poverty-stricken) taxpayers whose federal payments the IRS levied, TAS determined

84

IRC § 6343(a)(1)(D).

Vinatieri v. Comm’, 133 T.C. 392 (2009).

Small Business / Self-Employed Division (SB/SE) Finance, Research and Strategy Project DENO206 Federal Payment Levy Program (FPLP) and Low
Income Taxpayers Appx. H, 4 Table H7 (May 2013). There were 66,926 taxpayers in this group. The levies were issued pursuant to the Federal
Payment Levy Program (FPLP), discussed below. Appendix A of the study contains federal poverty levels.

The median income of taxpayers subject to levies on their SSA or RRB benefits was at most $17,439 depending on the source the IRS used to
measure it. SB/SE Finance, Research and Strategy Project DENO206 Federal Payment Levy Program (FPLP) and Low Income Taxpayers Appx. H, 3
Table H5 (May 2013).

As explained below, the IRS publishes allowable expense guidelines based on average, actual taxpayer expenditures. The allowable amounts
vary by geographical location. The IRS uses these guidelines to determine a taxpayer’s ability to pay delinquent tax liabilities. TAS used the low-
est allowable housing expense and the lowest allowable vehicle operation cost to generate a conservative measure of ALE, even though these
expenses correspond to different geographic areas and therefore could not have actually been sustained by the same taxpayer.

Vinatieri v. Comm’, 133 T.C. 392 (2009).

Most Serious Problems — Hardship Levies



Most Serious

Problems

that the IRS would have spared the accounts of nearly 41,000 — more than half — from the automatic

levy program that triggered the levies, if not for these taxpayers” unfiled returns.”

Whether they are included in automated levy programs or subjected to levies on their wages or bank
accounts, some taxpayers in economic hardship turn to TAS or low income taxpayer clinics (LITC:s) for
assistance in obtaining levy releases.® Clinic directors report, and TAS cases confirm, that even when the
IRS agrees these taxpayers are experiencing economic hardship, it continues to insist on receiving their
unfiled returns as a condition of releasing the levies.” When the IRS conditions levy release on securing
delinquent returns from taxpayers who have shown they are in economic hardship, it burdens the taxpay-
ers and creates unnecessary work for itself. Most importantly, the IRS in these cases acts in violation of

the law, thereby subjecting itself to potential suit for negligent or reckless collection action.*

ANALYSIS OF PROBLEM

Background

In Vinatieri v. Commissioner, the Tax Court Clarified that Not Only is the IRS Required to
Release Levies on Taxpayers who Have Shown they are in Economic Hardship, it Abuses its
Discretion When it Sustains a Proposed Levy on These Taxpayers.

IRC § 6343(a)(1)(D) states that a levy shall be released if “the Secretary has determined that such levy
is creating an economic hardship due to the financial condition of the taxpayer.” Economic hardship
“exists when a levy will cause an individual to be unable to pay his or her reasonable living expenses.”"!
In the Vinatieri case, the IRS sent Ms. Vinatieri a notice of its intent to levy and of her right to a pre-levy
collection due process (CDP) hearing. Ms. Vinatieri requested a hearing and demonstrated she was in
economic hardship, but the Appeals Officer sustained the proposed levy. Relying on Internal Revenue
Manual (IRM) provisions in effect at the time, the Appeals Officer cited Ms. Vinatieri’s unfiled returns
as justification for sustaining the proposed levy rather than placing the account into Currently Not
Collectible (CNC) status.'* The Tax Court held it was not appropriate to proceed with the levy given
that IRC § 6343(a)(1)(D) requires the IRS to release a levy if it is causing economic hardship, and such
economic hardship had already been shown. Sustaining a proposed levy that would have to be immedi-

ately released constituted an abuse of discretion.

7  TAS analysis of taxpayer accounts that formed the basis of the SB/SE Finance, Research and Strategy Project DENO206 Federal Payment Levy
Program (FPLP) and Low Income Taxpayers. Of the 66,926 levies, TAS found 40,984 accounts (61 percent) that could have been filtered out of
the FPLP program but were not, solely because of unfiled returns. TAS Research could not determine how many name mismatches there were, or
whether a spouse had an invalid taxpayer identification number. To the extent either of these conditions were present, there may have been fewer
than 40,984 such accounts.

8 In recognition of the need for low income taxpayers to have access to representation before the IRS and the courts, Congress in 1998 created the
Low Income Taxpayer Clinic (LITC) program. IRC § 7526; Internal Revenue Service Restructuring and Reform Act of 1998 (RRA 98), § 3601(a),
Pub. L. No. 105-206, 112 Stat. 758 (1998). The clinics, which are independent from the IRS, represent low income taxpayers before the IRS and
the Tax Court for free or no more than a nominal fee. IRC § 7526(b)(2). According to IRC § 7526(b)(1)(B), taxpayers with income of less than
250 percent of the poverty level are low income taxpayers for purposes of qualifying for LITC assistance.

9  August 7, 2013 conference call with directors of nine low income taxpayer clinics; Taxpayer Advocate Management Information System (TAMIS)
cases 5511491, 5503338, and 5379810.

10 IRC § 7433(a) authorizes a taxpayer to bring a civil action for damages if an IRS employee “recklessly or intentionally, or by reason of negligence,
disregards any provision of this title, or any regulation promulgated under this title” in connection with any collection of Federal tax with respect to
that taxpayer.

11 Treas. Reg. § 301.6343-1(b)(4).

12 Vinatieri v. Comm’, 133 T.C. 392, 395 (2009). IRS employees may remove an account from active inventory and place it into CNC status where
“collection of the liability would create a hardship for taxpayers by leaving them unable to meet necessary living expenses.” IRM 5.16.1.1 (May
22,2012).
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Following the Vinatieri Decision, the IRS Changed Some Provisions of the IRM, but Training
Materials, Electronic Job Aids, and Quality Standards Need Adjusting.

In the light of the Vinatieri holding, TAS worked with the IRS and the Office of Chief Counsel to revise
the IRM."® Various IRM provisions now make clear that unfiled returns are not an impediment to imme-
diate levy release when a taxpayer is in economic hardship, and the account should be classified as CNC
even if the taxpayer has unfiled returns.!” The IRS has also clarified how collection employees should
handle the issue of unfiled returns when they talk with taxpayers.”” The National Taxpayer Advocate
applauds the IRS for making these needed changes. They should be incorporated into IRS training
materials and job aids, some of which are inadequate. For example, the materials the IRS used to train
Automated Collection System (ACS) employees in 2011, 2012, and 2013 did not cover the holding in
Vinatieri.'® Moreover, ACS employees and Compliance Services Collection Operation employees rely on
automated decision trees, called e-guides, that have not been cleared through the appropriate IRS review
process, including vetting by TAS."” The IRS should update and vet these materials. More importantly,
as the National Taxpayer Advocate has urged, the IRS should evaluate collection employees specifically on

whether they recognized, considered, and addressed a taxpayer’s economic hardship.'®

The IRS Adopted a Filter Intended to Prevent Automatic Levies on Social Security Payments
to Low Income Taxpayers, but Excluded Accounts of Taxpayers with Unfiled Returns from the
Filter.

The IRS has the authority to issue a continuous levy on a variety of federal sources of income, including
Social Security and Railroad Retirement Board benefits, and since 2000 has carried out automatic levies
on these sources pursuant to the Federal Payment Levy Program (FPLP)."” The IRS has long recognized

that most FPLP levies are on taxpayers’ Social Security payments, and has sought to avoid levying on

13
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National Taxpayer Advocate 2010 Annual Report to Congress 85 (Most Serious Problem: IRS Collection Policies and Procedures Fail to Adequately
Protect Taxpayers Suffering an Economic Hardship).

See, e.g., IRM 5.19.4.4.10.5(j) (Sept, 10, 2013) (for release of levy); IRM 5.16.1.2.9(9) (May 22, 2012) (for CNC status). IRM 5.16.1.1 (May 22,
2012).

IRM 5.19.4.4.10.5(j) (Sept, 10, 2013), which ACS employees consult, now provides: “When the Service determines that the levy is creating an
economic hardship, do not refuse, delay or understate the release amount as a means to secure other compliance, e.g., missing tax returns.
When there are also open delinquent returns, do not condition relief of the economic hardship upon receiving the delinquent returns. Inform

the taxpayer of the financial information needed to make a collection determination and provide relief of the economic hardship if appropriate.
You may, as a separate issue, inform the taxpayer of the unfiled tax returns and pursue appropriate actions to resolve them separate from the
economic hardship relief issue. You may also inform the taxpayer before an installment agreement can be established delinquent returns must
be filed.” The IRS agreed to revise IRM 5.11.2.3.1.4(5), directed to Field Revenue Officers, to provide: “When contacted by a taxpayer claiming
an inability to meet basic living expenses due to the levy and there are also open Del Rets [delinquent returns], do not condition relief of the
economic hardship upon receiving the delinquent returns. These are separate collection issues. Inform the taxpayer of the financial information
needed to make a collection determination and provide relief of the hardship if appropriate. You may, as a separate issue, inform the taxpayer of
the unfiled tax returns and pursue appropriate actions to resolve them separate from the hardship relief issue. You may also inform the taxpayer
before an installment agreement can be established delinquent returns must be filed.” TAS Systemic Advocacy Management System Internal
Management Document IRM review 27283 (July 30, 2013).

IRS response to TAS information request (Sept. 16, 2013).

The e-Guides are available at http://serp.enterprise.irs.gov/databases/irm-sup.dr/compliance_eguides.htm For a discussion on how IRS
materials are vetted, see National Taxpayer Advocate, Toward a More Perfect Tax System: A Taxpayer Bill of Rights as a Framework for Effective
Tax Administration (Nov. 4, 2013; National Taxpayer Advocate’s Report in Response to the Acting Commissioner’s 30-day Report: Analysis and
Recommendations to Raise Taxpayer and Employee Awareness of the Taxpayer Advocate Service and Taxpayer Rights (Aug. 23, 2013).

See National Taxpayer Advocate 2010 Annual Report to Congress 85 (Most Serious Problem: IRS Collection Policies and Procedures Fail to
Adequately Protect Taxpayers Suffering an Economic Hardship) which includes a discussion of collection case quality measurement and the recom-
mendation that the IRS “[e]stablish quality review procedures that measure whether employees considered the possibility that a taxpayer was in
economic hardship and managed the account appropriately.” The IRS recently revised some quality standards, see IRM 21.10.1-6 (Oct. 1, 2013),
available at http://serp.enterprise.irs.gov/databases/irm.dr/current/21.dr/21.10.dr/21.10.1.dr/21.10.1-6.htm, but they still do not measure
whether the employee considered whether a taxpayer is in economic hardship before taking enforced collection action.

IRC § 6331(h)(2). IRM 5.11.7.2.1.1 (2) (Aug. 28, 2012).
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Social Security payments to low income taxpayers.”’ In 2002, the IRS developed a filter to exclude from
the FPLP program the accounts of low income taxpayers, relying on the total positive income (TPI)
reported on the taxpayer’s last filed return as its sole measure of the taxpayer’s financial situation.?’ The
IRS filter did not recognize that taxpayers may not have recently filed a return, making available data
potentially dated and unreliable, and did not consider the possibility the taxpayer could have assets from
which the tax liability could be paid. For these reasons, the General Accounting Office (GAO, now

the Government Accountability Office) in 2003 questioned the effectiveness of the filter, and the IRS
removed it in 2005.% TAS cases with FPLP levies immediately increased sharply.??

In 2008, TAS Research began to design, develop, and test an improved filtering or screening model.*
The purpose of the low income filter was to identify and remove low income taxpayers that the model
demonstrated would experience economic hardship and thus be entitled to immediate levy release under
IRC § 6343(a)(1)(D). The new TAS model, in addition to using taxpayers’ income information from
filed individual income tax returns, used third-party payor documents supplied to the IRS to estimate the
taxpayers’ incomes.”” The TAS model then used other tax return data to estimate

ALE (living expenses the IRS routinely allows when determining a taxpayer’s abil-

ity to pay).”® If the most recent year’s tax return was not filed, allowable expenses
It is likely that the were based on a household size of one, since the number of dependents could not
expenses of many be determined.”” The TAS model was designed to offer a conservative estimate

taxpayers whose benefits of taxpayer expenses, while also using multiple sources to ascertain all taxpayer in-

were levied exceeded their
incomes.

come, even if unreported. TAS then performed additional analyses to explore the
availability of other taxpayer assets to satisfy the liability and investigated whether
IRS databases are sufficient to detect such available assets. The study findings

suggested that a significant number of taxpayers are subject to a levy on their SSA

income even though they cannot afford the levy.?®

Subsequent to the publication of TAS’s study findings, the National Taxpayer Advocate engaged in
ongoing discussions with the IRS Director of Compliance, Wage & Investment Division, to discuss the
development of a new low income filter for taxpayers otherwise subject to FPLP levies. The IRS accepted

the results of the TAS study, but expressed concern about the difficulties of automating the algorithm TAS

20 For example, in 2008, the IRS received more than two million FPLP levy payments from taxpayers, with more than 83 percent of those payments
coming from Social Security benefits. National Taxpayer Advocate 2008 Annual Report to Congress vol. 2, 48 (Building a Better Filter: Protecting
Lower Income Social Security Recipients from the Federal Payment Levy Program).

21 TPl is simply the sum of the values shown in various income fields on a return (wages; interest; dividends; distributions from partnerships, small
business corporations, estates, or trusts; Schedule C net profits; Schedule F net profits; and other income such as Schedule D profits and capital
gains distributions. Losses reported for any of these values are treated as a zero.).

22 GAO, GAO 03-356, Tax Administration, Federal Payment Levy Payment Program Measures, Performance and Equity Can Be Improved 13-15 (Mar. 6,
2003). The General Accounting Office was renamed the Government Accountability Office in July 2004.

23 National Taxpayer Advocate 2008 Annual Report to Congress vol. 2, 48 (Building a Better Filter: Protecting Lower Income Social Security Recipients
from the Federal Payment Levy Program).

24 d.
25 |d.

26 Allowable expenses for some items (e.g., food, clothing, and health care) are based on national standards, while allowable expenses for other
items (e.g., housing and transportation) are based on local standards. See IRM 5.15.1.7 Allowable Expense Overview (Oct. 2, 2012). The IRS
ALEs are available at http://mysbse.web.irs.gov/Collection/toolsprocesses/AllowExp/Standards/default.aspx.

27 National Taxpayer Advocate 2008 Annual Report to Congress vol. 2, 54 n. 31 (Building a Better Filter: Protecting Lower Income Social Security
Recipients from the Federal Payment Levy Program).

28 |Id. at 57.
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used in its research study to determine economic hardship.”” A more administrable measure, such as a
minimum dollar amount of income, or income as a percentage of the federal poverty level, was needed as
a proxy for economic hardship. The discussions culminated in a meeting on October 6, 2009, at which
the IRS proposed a filter that, among other things, would exclude the accounts of taxpayers with unfiled
returns, leaving them subject to FPLP levies even though they were low income.?® Although the National
Taxpayer Advocate was uncomfortable with this approach, the IRS assured her that it would exclude these
taxpayers from the filter only if they appeared to have a filing requirement.’’ The Deputy Commissioner
for Services and Enforcement and the Commissioner of the Wage and Investment Division had collec-

tively determined that the low income filter would be set at 250 percent of the federal poverty level.*

This low income filter, which failed to protect the accounts of taxpayers with unfiled returns, was adopted
prior to the Tax Court’s decision in Vinatieri. As discussed above, the court in Vinatieri found that IRC

§ 6343(a)(1)(D) requires the IRS to release a levy that would cause the taxpayer economic hardship, with
no exception to that mandate for taxpayers who have unfiled returns. After the Vinatieri decision, despite
urging by the National Taxpayer Advocate, the IRS refused to adjust the filter to cover accounts with
unfiled returns.*® The National Taxpayer Advocate responded on January 12, 2012 by issuing Taxpayer
Advocate Directive 2012-2, “Taxpayers Whose Incomes Are Below 250 percent of the Federal Poverty
Level Set by the Department of Health and Human Services and who receive Social Security or Railroad
Retirement Board Benefits Should Be Screened Out of the Federal Payment Levy Program, regardless of
unfiled returns or outstanding business debts.”*

The IRS studied the effect that the mandate in the Taxpayer Advocate Directive would have and prepared
a report in May of 2013.% It stated that about 151,000 low income taxpayers received Social Security or
Railroad Retirement Board benefits in 2010, had an outstanding tax liability in 2011, and had unfiled re-
turns or business debt.** They were consequently subject to levy under the FPLP program in 2011 rather
than excluded through the low income filter. Of these approximately 151,000 taxpayers, the IRS actually

29
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It would be difficult for the IRS to create a program that could manually draw data from multiple databases, as the TAS study did, to identify tax-
payer income, household size, and allowable expense information.

IRS PowerPoint presentation, Federal Payment Levy Program: Proposed Process to Implement Low Income Filter for Social Security and Railroad
Retirement (Sept. 29, 2009), presented to the National Taxpayer Advocate on Oct. 6, 2009.

Notes of Oct. 6, 2009 meeting, on file with National Taxpayer Advocate.
Id.

See, e.g., National Taxpayer Advocate 2011 Annual Report to Congress 350, 365 (Most Serious Problem: The New Income Filter for the Federal
Payment Levy Program Does Not Fully Protect Low Income Taxpayers from Levies on Social Security Benefits).

Delegation Order No. 13-3 grants the National Taxpayer Advocate the authority to issue a TAD to mandate administrative or procedural changes to
improve the operation of a functional process or to grant relief to groups of taxpayers (or all taxpayers) when implementation will protect the rights
of taxpayers, prevent undue burden, ensure equitable treatment, or provide an essential service to taxpayers. IRM 1.2.50.4, Delegation Order 0-3
(formerly DO-250, Rev. 1), Authority to Issue Taxpayer Assistance Directives, (Jan. 17, 2001). See also IRM 13.2.1.6, Taxpayer Advocate Directives
(July 16,2009). Almost two years after the National Taxpayer issued the TAD, the Deputy Commissioner for Services and Enforcement sustained
the appeal of the portion of the TAD pertaining to unfiled returns, refusing to adopt the National Taxpayer Advocate’s position that the low income
filter should cover these accounts. His memo notes: “Nonfilers are not compliant with their filing requirements and, thus, the IRS does not

have the information to be able to determine if their income is less than 250% of the poverty level. Failing to comply with filing requirements is

a threshold requirement that disqualifies taxpayers from consideration in other collection programs, such as installment agreement or offers in
compromise.” Memorandum from John M. Dalrymple, IRS Deputy Commissioner, Services and Enforcement to Nina E. Olson, National Taxpayer
Advocate, TAD 2012-2, Low Income Filter in the Federal Payment Levy Program (Dec. 20, 2013). The Deputy Commissioner sustained the TAD on
the issue of whether outstanding business debt should disqualify an account from the filter, and agreed to change the current policy as soon as
practical.

SB/SE Finance, Research and Strategy Project DENO206 Federal Payment Levy Program (FPLP) and Low Income Taxpayers (May 2013).
Id. at 6, identifying 150,963 of these taxpayers.
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levied on the Social Security or RRB benefits of 66,926.7 Of these 66,926 taxpayers, 40,984 (61 percent)

remained in the levy program solely because they had unfiled returns.®®

FIGURE 1.7.1, IRS Levies on Benefits

IRS Levied on the Benefits of Low Income Taxpayers
Rather Than Excluding Them Through the Low Income Filter

IRS levied on the Social Security or Railroad Retirement Board benefits of 66,926 low income taxpayers

40,984 remained in the levy program solely
because they had unfiled returns

Had any of these taxpayers, prior to the levy, demonstrated their economic hardship (which, but for

the unfiled returns, the IRS would have already presumed by running them through the low income
filter), the IRS would have been prohibited from proceeding with the levy, according to the holding in
Vinatieri”® Post levy, if any of these taxpayers requested a levy release and showed that he or she was
experiencing economic hardship because of the levy, the IRS would be required to release it under IRC §
6343. Many taxpayers probably were experiencing economic hardship. For 2011, the /owest amount of
ALE for a hypothetical single person who lived in the part of the country with the least expensive housing
and also lived in the part of the country with the least expensive vehicle operating cost was $17,200. As
discussed above, the median income of the taxpayers whose SSA or RRB benefits were levied was at most

about $17,500.4

37 Id.

38 TAS analysis of taxpayer accounts that formed the basis of the SB/SE Finance, Research and Strategy Project DENO206 Federal Payment Levy
Program (FPLP) and Low Income Taxpayers. Throughout the study, SB/SE overstated the number of accounts with unfiled returns. Although the
status code that indicates an unfiled return for purposes of the filter is 3, the SB/SE study also included, as accounts with unfiled returns for
purposes of the filter, accounts with other status codes. TAS Research could not determine how many name mismatches there were, or whether
a spouse had an invalid taxpayer identification number. To the extent either of these conditions were present, there may have been fewer than
40,984 such accounts.

39 As discussed above, the IRS determined that 250 percent of the federal poverty level fairly approximates the regulatory definition of economic
hardship and that determination operates as a presumption, at least for purposes of the FPLP levy filter.

40 The lowest amount allowed for housing and utilities was $645 per month, which is the amount allowed for taxpayers who live in Arthur County,
Nebraska. The lowest amount of operating costs for one vehicle (not including ownership costs) was $192 per month, the amount allowed for
taxpayers who live in Seattle, Washington. The national standard for food and clothing was $534 per month and for health care was $60 per
month. Thus, the least amount of ALE for a hypothetical taxpayer who lived in Arthur County, Nebraska but used the vehicle operating cost for
Seattle, Washington was $1,431. Total annual expenses for this hypothetical taxpayer would be $1,431 X 12 = $17,172. The October 2011 ver-
sion of the IRS ALEs is available at http://mysbse.web.irs.gov/Collection/toolsprocesses/AllowExp/Standards/default.aspx.

41  The median income of taxpayers subject to levies on their SSA or RRB benefits was at most $17,439 depending on the source the IRS used to
measure it. SB/SE Finance, Research and Strategy Project DENO206 Federal Payment Levy Program (FPLP) and Low Income Taxpayers Appx. H, 3
Table H5 (May 2013). The study does not provide the range of these taxpayers’ incomes.
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Moreover, Appendix A of the IRS study shows that the federal poverty level in 2011 was:
= $10,890 for one person;
= $14,710 for a couple;
= $18,530 for a family of three; and
= $22,350 for a family of four.?

The median annual income of taxpayers whose SSA and RRB benefits were levied was at most about
$17,500.% Thus, the taxpayers whose payments were levied were not only low income in the sense that
their incomes were less than 250 percent of the poverty guidelines, but there is a very real possibility they
were actually living in poverty.* Taxpayers in these circumstances may not have protested the levies be-
cause they were incompetent, infirm, or intimidated by the IRS. Their Social Security benefits may have
been payable, but for the levy, directly to nursing homes or other caregivers. That the IRS was able to

actually collect money from these vulnerable taxpayers is not a justification for leaving the levies in place.

The characteristics of taxpayers whose SSA payments were levied in FY 2012 demonstrate the needless
burden placed on taxpayers who, but for unfiled returns, would have been excluded from levy. A TAS
Research analysis found about 53,000 taxpayers were subject to FPLP levies in 2012, and they collectively
failed to file about 95,000 returns.” By July 2013, only slightly more than 16,000 returns had been

secured.

42

43

44

45

46

20

SB/SE Finance, Research and Strategy Project DENO206 Federal Payment Levy Program (FPLP) and Low Income Taxpayers Appx. A, Table 9 (May
2013).

The median income of taxpayers subject to levies on their SSA or RRB benefits was at most $17,439 depending on the source the IRS used to
measure it. SB/SE Finance, Research and Strategy Project DENO206 Federal Payment Levy Program (FPLP) and Low Income Taxpayers Appx. H, 3
Table H5 (May 2013), The study does not provide the range of these taxpayers’ incomes.

Rather than posing to itself the question of whether it proceeded appropriately in automatically levying on these taxpayers who may have been
living at or near the poverty level, the IRS appears to congratulate itself on the additional revenue it raised, noting that it collected an average
of $793 from each of the 66,926 taxpayers it levied and observing, “[t]he IRS could have lost $53 million revenue if the NTA recommendation
had been in place in CY 2011.” SB/SE Finance, Research and Strategy Project DENO206 Federal Payment Levy Program (FPLP) and Low Income
Taxpayers 12 (May 2013). Moreover, as noted above, SB/SE overstated the number of accounts that had unfiled returns and consequently the
“lost revenue” that could have resulted from adopting the National Taxpayer Advocate’s recommendation.

We found that 52,857 low income taxpayers with 95,057 different unfiled returns received a levy in FY 2012. Individual Master File from IRS
Compliance Data Warehouse.

Taxpayers filed 16,311 returns. Individual Master File from IRS Compliance Data Warehouse. The IRS filed an additional 4,566 substitutes for
return but could have taken this action even without the FPLP levy.
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FIGURE 1.7.2, Return Filing by Taxpayers Excluded from Low Income Filter

Excluding Taxpayers From the Low Income Filter Solely Because of Unfiled Returns Is Not Effective

Bypassing the low income filter is not effective in securing unfiled tax returns

In 2012, 95,057 unfiled returns prevented the low income filter from operating
I 1

I —

By July 2013, only 16,311
returns had been secured

Low income taxpayers in this group who filed returns often did not owe any tax
Of 16,311 unfiled returns secured . . .

I

Of these 16,000 returns, over a third showed no balance due.”” The total tax reported on the returns was

$30.8 million, of which 80 percent remained uncollected as of October 2013.% Thus, the insistence on
securing returns resulted in returns actually being filed only about 20 percent of the time, and only 20

percent of the tax shown on those returns was collected by October of 2013.%

Taxpayers in Economic Hardship Continue to Come to TAS and LITCs Because IRS
Employees Persist in Conditioning Levy Release on Filing Delinquent Returns.

Directors of Low Income Taxpayer Clinics across the country have told TAS that about 75 percent of their
levy release cases follow a similar fact pattern.® Typically, the taxpayer contacts the clinic because the IRS
is levying on his or her wages, bank account, or Social Security payments. The taxpayer demonstrates that
he or she is in economic hardship, so the LITC representative contacts the IRS and requests release of the
levy. The IRS employee does not usually reject the assertion that the taxpayer is in economic hardship,
but tells the clinic employee the IRS will not release the levy because the taxpayer has unfiled returns

— that “until the returns are filed, I can’t help you.” Only if the clinic employee specifically cites the
Vinatieri case, or the IRM requirements for CNC status, or otherwise insists that levy release and CNC
status is appropriate does the IRS agree to release the levy without first receiving unfiled returns. TAS cases
reflect the same fact pattern.”* As the LITC directors observed, an unassisted taxpayer would probably

find these obstacles insurmountable.

47 Taxpayers filed 16,311 returns, 6,422 of which (39 percent) showed no balance due. Individual Return Transaction file, IRS Compliance Data
Warehouse.

48 Of the $30.8 million total tax shown on the returns, $24.6 million remained uncollected as of October 2013. Accounts Receivable Dollar
Inventory, IRS Compliance Data Warehouse.

49 Only 17.2 percent (16,311) of the 95,057 returns were secured and 79.9 percent of the $30.8 million of total taxes was still due.
50 August 7, 2013 conference call with directors of nine LITCs in nine different states.

51 As discussed below, the IRS is not required to obtain documentation of the economic hardship before releasing a levy when the assessed amount
is below a certain amount and other conditions are present. See IRM 5.11.2.2.1.4 (Aug. 24, 2010), cross referencing IRM 5.16.1.2.9(3) (May
22,2012).

52 See, e.g., TAMIS cases 5511491, 5503338, and 5379810.
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The IRS Can Determine from its Own and Third-Party Databases Whether a Taxpayer is
Likely in Economic Hardship Before it Issues a Levy.

The Treasury regulation pertaining to levy release contemplates a taxpayer acting in good faith when
requesting a levy release, and providing documentation to support the claim that the levy is causing
economic hardship.”® As discussed above, the IRS identified a proxy for establishing economic hard-

ship within the meaning of IRC § 6343 for one class of taxpayers (those subject to levies on their Social
Security payments), and adopted the FPLP low income filter to avoid levying on those taxpayers in the
first place. This approach reduces the burden on taxpayers and on the IRS by obviating the need for
taxpayers to request the release and substantiate the hardship the IRS already presumes, and for the IRS to

release the levies.

The IRS could systemically exclude accounts from levies other than FPLP levies

(such as wage and bank levies), if not based on a proxy, then on actual data that

shows the taxpayer is in economic hardship. Revenue officers are already au-

Most importantly, the thorized to release a levy or place an account into CNC status solely on the basis

IRS in these cases acts
in violation of the law,

of information on returns and in databases (both internal to the IRS and those
maintained by third parties) that contain financial information about the tax-

payer.”* As an alternative to simply expanding the existing FPLP filter to include

thereby subjecting itself to taxpayers who have unfiled returns, the IRS could develop a computer program
potential suit for negligent that identifies taxpayers who, based on IRS records and other databases, are likely
or reckless collection in economic hardship. It could deploy the program annually, and adjust it as
action. necessary to identify taxpayers who, if levied, would be entitled to immediate levy

release; conversely, annual review would identify taxpayers whose financial circum-

stances have improved to the point that collection action might be warranted. The
National Taxpayer Advocate and TAS Research intend to explore the viability of

this approach in the coming calendar year.

CONCLUSION

When taxpayers in demonstrated economic hardship contact the IRS to request levy release, the IRS
continues to insist on securing unfiled returns as a condition to releasing the levy, a violation of IRC §
6343(a)(1)(D). Even sustaining a proposed levy under these circumstances is unlawful, according to the
holding in Vinatieri. In addition to failing to appropriately deal with taxpayers when they contact the
IRS, the IRS does not consistently ascertain before levying whether a taxpayer is likely facing economic
hardship, even though information in its own and third-party databases permit it to make this determina-
tion. On the contrary, the IRS purposely excludes from a pre-levy filter some taxpayers it would other-

wise presume to be in economic hardship solely because they have unfiled returns.

53 See Treas. Reg. 301.6343-1.

54 |RM 5.16.1.2.9(3) (May 22, 2012) provides that where the assessed amount is below a certain amount and other conditions are present, a col-
lection information statement (CIS) is not required. IRM 5.11.2.2.1.4 (Aug. 24, 2010), pertaining to levy release, provides, “[w]hen the taxpayer
cannot pay, assuming the levy is released, a CIS is required unless the exceptions listed in IRM 5.16.1.2.9(3), Hardship, (CNC exceptions) are

met.”
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RECOMMENDATIONS
The National Taxpayer Advocate recommends that the IRS:

1. Establish quality review procedures that measure whether employees identified and considered the

possibility that a taxpayer was in economic hardship before levying.

2. Establish quality review procedures that measure whether, in cases in which the employee identi-
fied economic hardship, the employee adhered to the Vinatieri decision by placing the account in

Currently Not Collectible status rather than levying.

3. Develop and publish IRM guidelines for how collection employees, on the basis of information in
IRS and third-party databases, should consider the possibility a taxpayer is in economic hardship

before issuing a levy.
4. Adjust the FPLP low income filter to include accounts with unfiled returns.

5. Inform collection employees of procedural changes described above by issuing a separate alert and

a memorandum.

6. Update training materials and job aids to reflect the Vinatieri decision and the 2013 changes to
IRM 5.19 and 5.11.
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RETURN PREPARER FRAUD: The IRS Still Refuses to Issue
Refunds to Victims of Return Preparer Misconduct Despite
Ample Guidance Allowing the Payment of Such Refunds

RESPONSIBLE OFFICIAL

John Koskinen, Commissioner of Internal Revenue

DEFINITION OF PROBLEM

While most tax return preparers treat their clients with honesty and integrity, some unscrupulous prepar-
ers prey on unsuspecting taxpayers by altering return information without their clients’ knowledge or
divert refunds for their personal benefit. This type of fraud creates significant challenges for the IRS,

harms innocent taxpayers, and undermines trust in our tax system.

In 2012, the IRS developed interim guidance' that addresses in a taxpayer-favorable manner the type of
fraud where the preparer inflates the refund without the taxpayer’s knowledge, provides the taxpayer with
the accurate refund amount, and pockets the difference.? Yet in cases where the preparer alters return
information without the taxpayer’s consent and directs the entire refund to an account under his or her
control, the IRS has refused to make these victims whole — namely, by issuing the refunds claimed on

their legitimate returns.

On October 17, 2012, the National Taxpayer Advocate issued a proposed Taxpayer Advocate Directive
(TAD) directing the Commissioner of Wage and Investment (W&I) to, among other things, develop pro-
cedures to issue refunds to victims of return preparer fraud who are due a refund after they file a correct
original return. After receiving an unsatisfactory response, the National Taxpayer Advocate included re-

turn preparer fraud as a most serious problem faced by taxpayers in her 2012 Annual Report to Congress.

The National Taxpayer Advocate has elevated 25 preparer fraud Taxpayer Assistance Orders (TAOs) to
the Acting Commissioner. These taxpayers have been waiting an average of more than two years to receive
their refunds. Some of these victims have been waiting for refunds ever since they filed 2008 tax returns.?
These victims are typically low income taxpayers, with a median adjusted gross income of $17,548; the
median refund amount is $2,511. In at least 14 cases, the taxpayer reported the refund fraud to the local

police.

1  See Director, Accounts Management, Interim Guidance on Return Preparer Misconduct (For Memphis Accounts Management ONLY), WI-21-0812-
02 (Sept. 6, 2012), superseded by Director, Accounts Management, Interim Guidance on Return Preparer Misconduct (For Memphis Accounts
Management ONLY), WI-21-0813-02 (Aug. 5, 2013).

2 In such cases, the taxpayer has a copy of the legitimate return, receives the refund he or she was expecting, and has no reason to suspect fraud.
Only when the IRS ultimately discovers the taxpayer’s return is incorrect and attempts to recover the excess refund through levies, liens, and other
enforcement actions does the taxpayer learn of the preparer’s fraud.

3 See, e.g., Taxpayer Advocate Management Information System (TAMIS) case numbers 4757753, 5269873, and 5361465.
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ANALYSIS OF PROBLEM

Background

The IRS has developed interim guidance and procedures to address situations where a victim of return
preparer fraud has received the full refund that he or she expected.* However, the IRS response is insuf-
ficient in cases where the victim of the preparer has not received the full refund to which he or she is
entitled because the preparer has stolen it. The guidance falls short of instructing IRS employees to issue
refunds to victims of preparer fraud, which from the victim’s perspective is likely the most important
aspect of the case. Instead, the procedures instruct employees to suspend action on such cases pending

further guidance.

TAS began keeping track of preparer fraud TAOs in fiscal year 2012; there are 107 open preparer fraud
TAOs within TAS as of December 16, 2013.> Of these, the National Taxpayer Advocate has elevated
25 preparer fraud TAOs involving refund theft to the Acting Commissioner of Internal Revenue, with

another 59 in the process of being elevated to that level.

Taxpayer Assistance Orders*

National Taxpayer
Advocate has elevated
25 preparer fraud TAOs
involving refund theft to
the IRS Commissioner

107 open preparer fraud TAOs in TAS

* All data as of December 16, 2013

Some of the victims who have come to TAS for help have been waiting for refunds ever since they filed
2008 tax returns.® In the 25 preparer fraud TAOs elevated to the Acting Commissioner, the taxpayers
have been waiting an average of more than two years to receive their refunds! These victims are typically low
income taxpayers, with a median adjusted gross income of $17,548. In at least 14 cases, the taxpayer

reported the refund fraud to the local police, resulting in at least five arrests.

4 See Director, Accounts Management, Interim Guidance on Return Preparer Misconduct (For Memphis Accounts Management ONLY), WI-21-0813-02
(Aug. 5, 2013); Director, Collection Policy, Interim Guidance Memorandum on Return Preparer Fraud or Misconduct, SBSE-05-0613-0034 (June 3,
2013).

See email from Director, TAS Technical Analysis & Guidance (Dec. 19, 2013).
See, e.g., TAMIS case numbers 4757753, 5269873, and 5361465.
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FIGURE 1.8.1, Statistical Snapshot of the 25 Preparer Fraud TAOs elevated to the Acting
Commissioner

Median AGI Median Refund Average Days Waiting ’
$17,548 | $2,511 | 745

On December 20, 2013, the Deputy Commissioner for Services and Enforcement responded to the 25
TAO:s that had been elevated to the Acting Commissioner level. For victims who did not receive the full
amount of refund he or she was expecting, the IRS will not issue any further refunds. The rationale given

was that it would be difficult for the IRS to detect collusion between the preparer and the victim.®

The National Taxpayer Advocate is not naive and recognizes that collusion is a legitimate area of concern.
However, there are ways to deal with that possibility without harming a whole class of taxpayers. Some
taxpayers that have come to TAS have filed police reports (taxpayers did so in 14 of the 25 TAO cases)
and even assisted law enforcement personnel in having the preparer arrested for fraud. In such cases, any
suspicion of collusion should be allayed. Instead of trying to develop workable documentation require-
ments to address this concern of collusion, the IRS made a blanket decision to deny payment to all
victims of preparer fraud who have not received the full amount of their refund (unless they can show that
the return filed was completely unauthorized; the IRS may try to resolve those cases using identity theft

procedures).’

It Is Permissible for the IRS to Reissue Refunds to Victims of Preparer Fraud, When the Return
Preparer Has Absconded with the First Refund.

Since 2000, the IRS has received the benefit of several Chief Counsel opinions that address preparer
fraud.'® These opinions, when read together, authorize the IRS to:

1. Deem the first, falsified return a “nullity;”

2. Accept and process the second, true return submitted by the taxpayer after discovering the

preparer fraud; and

3. Issue any refund due to the taxpayer under the second, true return (including any amounts previ-

ously paid to and stolen by the preparer), plus interest.

Particularly insightful is the Chief Counsel position in Field Service Advice (FSA) 200038005 from June
6, 2000. While FSA are not precedential, they do offer a glimpse into how the IRS may analyze a similar
situation. This FSA involved a taxpayer who visited a Volunteer Income Tax Assistance (VITA) site
staffed by military volunteers to have her return prepared electronically. The taxpayer received a copy of

the return she authorized and was expecting a refund to be direct deposited. When she did not receive the

Measured from the date the taxpayer came to TAS for assistance through December 2013.

8  See Deputy Commissioner for Services and Enforcement response to the National Taxpayer Advocate re: Return Preparer Fraud TAOs (Dec. 20,
2013) (stating “It would be extremely difficult to ensure that the taxpayer and the return preparer are not in collusion in order to obtain an addi-
tional refund. If collusion is not present in the current cases, establishing a process whereby IRS issues a second refund could certainly create
an incentive for taxpayers and preparers to abuse in order to obtain additional Federal monies.”).

9  See Deputy Commissioner for Services and Enforcement response to the National Taxpayer Advocate re: Return Preparer Fraud TAOs (Dec. 20,

2013).

10 See Field Service Advice 200038005 (June 6, 2000); IRS Office of Chief Counsel Memorandum, Horse’s Tax Service, PMTA 2011-13 (May 12,
2003); IRS Office of Chief Counsel Memorandum, Refunds Improperly Directed to a Preparer, POSTN-145098-08 (Dec. 17, 2008); IRS Office of
Chief Counsel Memorandum, Tax Return Preparer’s Alteration of a Return, PMTA 2011-20 (June 27, 2011).
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refund at the expected date, she contacted the VITA site, which discovered that someone affiliated with
the site altered the taxpayer’s return information and directed the refund into another account. The FSA
concluded that if the taxpayer can show that the direct deposit was stolen, the IRS may reissue a second
refund to the taxpayer since it is clear the taxpayer never received the first one. In other words, there is no

legal impediment to the IRS reissuing a refund to make the taxpayer whole in situations of return preparer

fraud.

An Unauthorized Tax Return Should Not Be Treated as a Legitimate Return of the Taxpayer.

In Beard v. Commissioner,"" involving a taxpayer who altered a Form 1040, U.S. Individual Income Tax
Return, the Tax Court applied a four-part test to determine whether a document filed with the IRS quali-

fies as a “return” for tax purposes. Those requirements are that the document:
1. Purport to be a return;
2. Be signed under penalties of perjury;
3. Contain sufficient data to permit a tax to be calculated; and

4. Evince an honest and genuine endeavor to satisfy the requirements of tax law.

The IRS Office of Chief Counsel has routinely referred to the Beard analysis in its opinions on preparer
fraud as the generally accepted test for determining the validity of a tax return.'

In a typical preparer fraud case scenario, the preparer alters some information

on the return after the taxpayer has authorized a prior version. Accordingly, the

Return preparer
misconduct occurs when a

return submitted by the return preparer was not reviewed, authorized, or signed
by the taxpayer under penalties of perjury. It is not a valid return, as it fails the

signature requirement of the Beard test, and should not be treated as a return of

tax preparer alters return the taxpayer.
information without their

clients” knowledge or

Thus, the decision faced by IRS leadership in whether it will pay refunds to vic-
tims of preparer fraud is largely one of public policy, rather than a legal question.

consent in an attempt to
obtain improperly inflated Public Policy Concerns Dictate that the IRS Make Victims of Preparer

refunds,

or to divert Fraud Whole.

refunds for their personal In 2012, the National Taxpayer Advocate has designated the complexity of the

benefit.

Internal Revenue Code (IRC) as one of the most serious problems facing taxpay-

ers.” The existing code, by our count, has reached nearly four million words and

imposes unconscionable burden on taxpayers.'* Our analysis of IRS data indicates

11
12

13
14

82 T.C. 766, 777-78 (1984), affd per curiam, 793 F.2d 139 (6th Cir. 1986).

See IRS Office of Chief Counsel Memorandum, Horse’s Tax Service, PMTA 2011-13 (May 12, 2003); IRS Office of Chief Counsel Memorandum, Tax
Return Preparer’s Alteration of a Return, PMTA 2011-20 (June 27, 2011). In discussions with IRS Executives, the Office of Chief Counsel recently
advised that the IRS, as an innocent third party, would not be required to pay out these refunds under agency law. Specifically, the IRS could rely
on the fraudulent representation of the return preparer (the agent) who filed a return he or she fraudulently altered; thus, any refunds issued by
the IRS to the return preparer would satisfy the IRS’s obligation to pay a refund to the taxpayer (the principal). The Office of Chief Counsel has
not adopted or advanced this position in any of its opinions pertaining to return preparer fraud. Indeed, this theory contradicts all prior opinions
on the matter and would result in treating taxpayers who are similarly situated, but for the issuance of a refund, being treated disparately.

See, e.g., National Taxpayer Advocate 2012 Annual Report to Congress 3-23 (Most Serious Problem: The Complexity of the Tax Code).
See Id. at 6.
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that individuals and businesses spend about 6.1 billion hours a year complying with tax-filing

requirements."

Even as tax compliance becomes more complex, the IRS provides fewer resources to help taxpayers file
their returns. For example, IRS Taxpayer Assistance Center staff will no longer help customers with re-
turn preparation.'® Many taxpayers, particularly low-income ones who are eligible for various refundable

credits, feel pressure to hire a preparer to meet their statutorily-mandated tax filing requirement.

FIGURE 1.8.2, Taxpayers Claiming Refundable Credits, Claim Amounts, and Preparer
Usage: Tax Years 2010 and 2011

Average Total Claims Preparer

Number of Claim (dollars in Returns
Tax Credit Tax Year Taxpayers (dollars) thousands) (percentage)
EITC 2011 27,362,193 $2,270 $62,119,975 59.3%
Additional child tax credit 2011 20,616,435 $1,347 $27,771,740 65.0%
First-time home buyer credit 2010 373,880 $6,893 $2,577,155 53.8%
Adoption credit 2011 55,794 $13,474 $760,365 60.1%
Making work pay credit 2010 106,381,764 $514 $54,784,234 53.6%
é‘gg;"a” opportunity tax 2011 12,525,776 $899 | $11,266,488 55.9%

Opverall, approximately 60 percent of taxpayers will use tax professionals to help them navigate the maze

of the tax code and prepare their 2013 tax returns.'®

Taxpayer Use of Tax Professionals for Return Preparation

60% of taxpayers will use tax professionals

to help them prepare their 2013 tax returns

15 See ld. at 5.

16 See Id. at 302 (Most Serious Problem: The IRS Lacks a Servicewide Strategy that Identifies Effective and Efficient Means of Delivering Face-to-
Face Taxpayer Services); IRS, W&I Business Performance Review (Nov. 20, 2013); IRS, Wage & Investment Division, Response to TAS information
request (email dated Dec. 20, 2013). The IRS will refer taxpayers who visit Taxpayer Assistance Centers for tax preparation to the nearest volun-
teer site for tax return preparation.

17 IRS Compliance Data Warehouse, Individual Returns Transaction File and Individual Master File, tax year 2010 and 2011 (through Mar. 2013).

18 See IRS, IR-2013-33, IRS Releases the Dirty Dozen Tax Scams for 2013, available at http://www.irs.gov/uac/Newsroom/IRS-Releases-the-
Dirty-Dozen-Tax-Scams-for-2013; IRS, IR-2008-2, Treasury and IRS Give Taxpayers Greater Control over Information Held by Tax Preparers, Propose
Marketing Restrictions on RALs, available at http://www.irs.gov/uac/Treasury-and-IRS-Give-Taxpayers-Greater-Control-over-Information-Held-by-Tax-
Preparers;-Propose-Marketing-Restrictions-on-RALs.
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Although the IRS has attempted to test, certify, and regulate return preparers, it has not yet been able to
implement such a system." In the absence of a certification program that would differentiate qualified
tax return preparers from other individuals or businesses offering the same services, taxpayers may find
themselves handing over sensitive tax information to an opportunistic preparer who alters the taxpayer’s

return without authorization.

When this happens, the IRS response has been underwhelming. While the IRS may eventually untangle
the victim’s account issues, the IRS’s position has been that the taxpayer’s sole recourse for any stolen
refunds lies with the preparer, not the IRS. Victims of preparer fraud, particularly low income and
unsophisticated taxpayers who may not be well-versed in the civil litigation options theoretically available
to them, would be right in feeling that the IRS has failed them.

A Victim of Preparer Fraud Is Similar to an Innocent Spouse

Generally, married taxpayers who file jointly are jointly and severally liable for any tax, interest, and penal-
ties due as shown on the return.® However, innocent spouses may file for relief from joint and several
liability under IRC § 6015. In 1998, the IRS was given expanded authority for innocent spouse relief.”
Congress wanted the IRS, when it had evidence of misdoing through no fault of the victim, to refund the

money to the innocent spouse — even when the other party (the “non-innocent” spouse) was unable to

pay-

In the case of preparer fraud, no statutory fix is needed to make the victim whole. A series of Chief
Counsel opinions make it clear that the IRS has the legal right to issue refunds to victims of preparer
fraud — even in instances where the other party (the preparer) is unable to return the proceeds from
the first refund. The Office of Chief Counsel recently reaffirmed that position to the National Taxpayer

Advocate and the IRS Commissioner.

Although Preparer Fraud Is Similar to Identity Theft, the IRS Treats Victims Substantially
Differently.

Return preparer fraud is similar to identity theft in that both crimes delay refunds and cause account
problems, but the IRS deals with the victims in substantially different ways. Over the years, the IRS has
developed victim assistance procedures that ultimately unwind the harm to a victim of identity theft.

Although it may take much longer than an identity theft victim prefers, the IRS has procedures to “back

19 See Most Serious Problem: Regulation of Return Preparers: Taxpayers and Tax Administration Remain Vulnerable to Incompetent and Unscrupulous
Return Preparers While the IRS is Enjoined from Continuing Its Efforts to Effectively Regulate Unenrolled Preparers, supra. In November 2011, the
IRS launched a return preparer competency test with a deadline for completion by December 31, 2013. See IRS News Release, IR-2011-111, IRS
Moves to Next Phase of Return Preparer Initiative; New Competency Test to Begin (Nov. 22, 2011). However, in January 2013, a U.S. District Court
judge in Loving v. Internal Revenue Service disagreed with the IRS’s view that it has the authority to implement these requirements on its own, and
invalidated the testing and continuing education requirements. Loving v. IRS, 917 F. Supp. 2d 67 (D.D.C. Jan. 18, 2013). The government filed
a motion to suspend the injunction pending appeal. The U.S. District Court for the District of Columbia denied the motion but then modified the
terms of the injunction. See Loving v. IRS, 920 F. Supp. 2d 108 (D.D.C. Feb. 1, 2013). The Justice Department has appealed the District Court’s
decision. Loving v. IRS, No. 1:12-cv-00385 (D.D.C. 2013) (USCA Case No. 13-5061).

20 See IRC § 6013(d)(3).

21 See IRC § 6015. “Innocent spouse relief” is frequently used to describe relief from joint and several liability under IRC § 6015(b). Refunds are
also available under IRC 6015(f), called “equitable relief.” See also Joint Committee on Taxation, JCX-6-98, Present Law and Background Relating
to the Treatment of “Innocent Spouses” (Feb. 9, 1998); IRS Restructuring (Innocent Spouse Tax Rules): Hearing Before the S. Comm. on Finance,
105th Cong. (1998).
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out” the return filed by the perpetrator, process the true return, and pay out the associated refund claim, if

applicable.?

In contrast, the IRS has not developed procedures that would fully unwind the harm suffered by victims
of preparer fraud. For instance, although the IRS is willing to process the correct original return from
the taxpayer, the IRS will not provide full relief by issuing a refund to these victims in cases where the

preparer absconded with the initial refund that the IRS issued after receiving the falsified return.?

The IRS has the legal authority to issue such refunds to victims of preparer fraud. The National Taxpayer
Advocate urges IRS leadership to make these vulnerable taxpayers whole once it is established that they

were not complicit in the crime, just as the IRS works to make identity theft victims whole.

The IRS Should Consider Multiple Factors — Including Mitigation, Restitution, and
Substantiation — Before Deciding Whether to Release a Refund to a Victim of Preparer Fraud.
In the absence of any regulation of return preparers, taxpayers have many options when choosing some-
one to prepare and file their tax returns. Return preparers run the gamut from attorneys and certified
public accountants to large, national tax preparation firms to nonprofessionals who have purchased off-
the-shelf software and volunteer to prepare a neighbor’s return. Undoubtedly, some taxpayers are swayed
by claims made by certain preparers to obtain a refund amount that may seem too good to be true. The
IRS, rightfully, must be cognizant of the possibility of collusion between the preparer and the “victim” in
an attempt to defraud the government. Moreover, the IRS does not want to serve as the de facto insurer
of taxpayers who choose a preparer solely based on the size of the refund they were promised. Doing so

would create a moral hazard by encouraging taxpayers to engage in high-risk behavior.

With these concerns in mind, the National Taxpayer Advocate proposes a framework of analysis the IRS
can undertake when deciding whether to issue refunds to purported victims of preparer fraud. This

framework includes mitigation, restitution, and substantiation.

MITIGATION

The IRS should ask the victim what actions were taken to prevent the preparer fraud or to minimize the
loss. For example, did the victim request a copy of the return that he or she authorized for filing? If the
refund was not received by the expected date, did the victim promptly follow up with the preparer to

check on the status? Did the victim contact the IRS to request a refund trace?

If the fraud was committed by an employee of a national, franchised tax preparation firm, did the victim
request a settlement from the firm? To take the onus off the victim, the National Taxpayer Advocate
suggests that the IRS establish a liaison with the nation’s largest tax preparation firms to present these
cases and request that they make the victims whole. TAS could spearhead coordination with the Wage &
Investment division, the Criminal Investigation division, Chief Counsel, the Return Preparer Office, and

the Office of Professional Responsibility.

22 See generally IRM 21.6.2, Individual Tax Returns, Adjusting TIN-Related Problems (Oct. 1, 2013).

23  See Director, Accounts Management, Interim Guidance on Return Preparer Misconduct (For Memphis Accounts Management ONLY), W1-21-0813-02
(Aug. 5, 2013).
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RESTITUTION
These taxpayers who The IRS should not be obligated to pay out the full amount of the refund when
have been victimized by restitution is available and recovered. If the preparer, whether out of guilt or
return preparers are being under a court order, paid the victim a portion of the refund after being confronted

or convicted, the IRS should subtract the amount of any money recovered by the

harmed again by the IRS

. . victim. In these cases, emphasis should be on restitution received. Some prepar-
Inaction.

ers may be indigent or incarcerated. Thus, they may be unable to comply with a

court order to pay restitution.

SUBSTANTIATION

Victims of preparer fraud should be encouraged to provide the IRS with as much documentary evidence

of the claim as possible. In addition to the required forms,* victims may wish to submit:
= A copy of the unaltered return (if provided by the preparer);
= A business card, flyer, or other advertisement with the preparer’s contact information;
= A copy of any refund traces requested;

= A copy of bank statements showing the expected refund was not deposited into the victim’s ac-

count; and

= Taxpayer statement (signed under penalties of perjury).

The IRS should encourage victims of preparer fraud to contact local law enforcement and file a report or
complaint against the preparer. Doing so would ease the IRS’s concern that the preparer and taxpayer
may have been acting collaboratively to defraud the government. Victims should provide a copy of the
police report (and conviction, if applicable). However, some jurisdictions may not be willing to receive a
victim’s complaint or issue a police report. Thus, the absence of one or more of these documents should
not count against the taxpayer’s claim. Moreover, none of the factors discussed above need be dispositive

of the matter.

CONCLUSION

In many return preparer fraud cases, refunds are directed to an account under the preparer’s control, leav-
ing the taxpayer with no monetary benefit from the fraudulent filing and having to deal with the IRS in
the aftermath. Although there is no legal impediment to the IRS reissuing refunds to victims of preparer
fraud, IRS leadership has refused to make the policy call to do so. These taxpayers, who have been victim-

ized by return preparers, are being harmed again by IRS inaction.

In the case of a return altered by a preparer, the IRS should have even more reason to assist the taxpayer
than in refund fraud cases not involving a preparer. While a non-preparer third party who alters a return
may be a mere thief, an errant preparer is not only a thief but is violating his or her fiduciary duty to the

taxpayer and the tax system.

24 The IRS requires victims of preparer fraud to submit Forms 14157, Return Preparer Complaint, and 14157-A, Tax Return Preparer Fraud or
Misconduct Affidavit, to the Memphis Accounts Management office. See Director, Accounts Management, Interim Guidance on Return Preparer
Misconduct (For Memphis Accounts Management ONLY), WI-21-0813-02 (Aug. 5, 2013).
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Not long ago, an IRS report stated that, “tax return preparers and the associated industry play a pivotal
role in our system of tax administration and they must be a part of any strategy to strengthen the integrity
of the tax system.” To protect the integrity of tax administration, the IRS must develop procedures that

address the 21st-century version of return preparers’ misappropriation of their clients’ federal tax refunds.

RECOMMENDATIONS
The National Taxpayer Advocate recommends that the IRS:

1. Develop comprehensive guidance providing full relief to victims of return preparer fraud, includ-

ing the issuance of a refund.

2. Direct TAS, W&I, Criminal Investigation, Chief Counsel, the Return Preparer Office, and the
Office of Professional Responsibility to develop referral procedures for and establish a liaison
to national tax preparation firms, to seek recovery of refunds for taxpayers defrauded by their

employees or agents.

25 IRS Pub. 4832, Return Preparer Review, at 32 (Dec. 2009).
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MSP EARNED INCOME TAX CREDIT: The IRS Inappropriately Bans
#9 Many Taxpayers from Claiming EITC

RESPONSIBLE OFFICIALS

Debra Holland, Commissioner, Wage and Investment Division
Karen Schiller, Commissioner, Small Business/Self-Employed Division

William J. Wilkins, Chief Counsel

DEFINITION OF PROBLEM

Section 32(k) of the Internal Revenue Code (IRC) authorizes the IRS to ban taxpayers from claiming the
earned income tax credit (EITC) for two years if the IRS determines they claimed the credit improperly
due to reckless or intentional disregard of rules and regulations. This standard requires more than mere
negligence on the part of the taxpayer.? According to IRS Chief Counsel guidance, a taxpayer’s failure

to participate in an EITC audit does not justify imposing the ban.> Once the IRS imposes the ban, any
EITC claimed in the next two years will be disallowed even if the taxpayer is otherwise eligible for the

credit.

IRS data shows:
® The IRS imposed the ban improperly almost 40 percent of the time in 2011;*

= Taxpayers who were (but for the 2011 ban) eligible for the credit in the following two years were
deprived of a tax benefit that averaged more than $4,600 for the two years combined.

In a representative sample of two-year ban cases, the Taxpayer Advocate Service (TAS) found:

= In 19 percent of the cases, the IRS imposed the ban solely because EITC had been disallowed in a

previous year;°

= In only ten percent of the cases did a taxpayer’s response to the audit raise the possibility that he or

she had the requisite state of mind to justify the two-year ban;’

1 IRC § 32(k)(1)(B)(ii) provides for a two-year “disallowance period” of “2 taxable years after the most recent taxable year for which there was a
final determination that the taxpayer’s claim of credit under this section was due to reckless or intentional disregard of rules and regulations.”

2 For example, as discussed below, for purposes of the accuracy-related penalty under IRC § 6662, “negligence” includes “any failure to make
a reasonable attempt to comply with the provisions of this title” and is distinguished from a “disregard” which is “reckless” or “intentional.”
IRC § 6662(c).

3 IRS Service Center Advisory SCA 200245051 (Nov. 8, 2002). As discussed below, IRS procedures permitted automatic imposition of the ban in
some in which the taxpayer did not respond to IRS audit notices.

4 Of the 5,438 taxpayers on whom the IRS imposed the ban in 2011, the accounts of 2,121 are designated on IRS records as “no show/no
response” or carry the notation that mail sent to them was returned as undelivered. 2,121 out of 5,438 is 39 percent. IRS Compliance Data
Warehouse (CDW), Individual Returns Transaction File (Tax Year 2011).

5  The average amount of EITC for eligible taxpayers was $2,274 in 2012 and $2,358 in 2013. The combined average was $4,632. IRS response
to TAS fact check (Dec. 20, 2013).

6 In 62 cases out of 333, the only explanation for imposing the ban was the prior year's disallowance. Sixty two out of 333 is 19 percent. As
described below, the IRS assigned project codes to some audits that resulted in automatic imposition of the two-year ban because of a previous
disallowance of the credit.

7  Of the 330 cases in which the IRS requested substantiation of claimed EITC, the taxpayer responded by submitting documents that were clearly
insufficient in 32 cases. Thirty two out of 330 is ten percent.
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= In 69 percent of the cases, the ban was imposed without required managerial approval;?®

= In almost 90 percent of the cases, neither IRS work papers nor communications to the taxpayer

contained the required explanation of why the ban was imposed;’and

= Taxpayers’ average income was about $15,500."°

Low income taxpayers face unique obstacles in learning EITC rules and substantiating their entitlement
to the credit, but IRS procedures do not take this into account. Instead, the IRS applies the two-year ban
on the basis of unexamined assumptions about the taxpayer’s state of mind or even presupposes reckless or
intentional disregard of the rules and regulations, potentially causing significant harm to taxpayers who

may be entitled to EITC in a subsequent year.

Addressing the inaccurate and unsupported application of the two-year bans is even more urgent and
necessary if the Administration’s proposal to permit the IRS to use math error authority in the context of
these bans is adopted by Congress.!! The National Taxpayer Advocate does not support such a proposal
unless and until the IRS improves its procedures to ensure its auditors make affirmative and reasonable
determinations that a taxpayer acted with reckless or intentional disregard of rules or regulations before
imposing the two-year ban. Moreover, Congress should clarify that IRS bears the burden of proving the

taxpayer acted intentionally or recklessly with respect to his or her EITC claim.

ANALYSIS OF PROBLEM

Background

IRC § 32(k) Authorizes a Two-Year Ban on Claiming EITC, But Only If the IRS Determines
the Taxpayer’s Actions or Intent Meets Statutory Criteria.

IRC § 32(k)(1)(B)(ii) disallows EITC claims for two taxable years if there has been “a final determination
that the taxpayer’s claim of credit was due to reckless or intentional disregard of rules and regulations.”"*
Neither section 32 nor its regulations define the terms “reckless or intentional disregard,” nor is there any

judicial interpretation of the subsection.” However, IRS Chief Counsel guidance provides that if EITC

8 Internal Revenue Manual (IRM) 4.19.14.6.1 (Jan. 1, 2013). Of the 333 cases in the sample, there was no evidence of managerial approval of
the ban in 229 cases. Two hundred twenty nine out of 333 is 69 percent.

9 IRM 4.19.14.6.1 (Jan. 1, 2013). Of the 333 cases in the sample, there was no explanation (or there was only a conclusory or cursory statement
that the ban applied, or the “explanation” for imposing the ban was that EITC had been disallowed in a previous year) in 295 cases. Two hun-
dred ninety five out of 333 is 89 percent.

10 The average adjusted gross income for the 333 taxpayers in the sample was $15,478. TAS Research, CDW, Individual Returns Transaction File.

11 Budget of the United States Government, Fiscal Year 2014 212, 219, available at http://www.whitehouse.gov/omb/budget/Overview. Under
IRC § 6213(b), the IRS may correct mathematical or clerical errors on returns and send notices to taxpayers explaining the changes. Taxpayers
who do not request an abatement of the resulting tax within 60 days after the notice is issued are assessed the additional tax and they do not
have the right to petition the Tax Court on the basis of the notice.

12 IRC § 32(k)(1)((B)(ii) (emphasis added). IRC § 32(k) was enacted as part of the Tax Reform Act of 1997, Pub. L. No. 105-34, § 1085(a)(1), 111
Stat. 788, 956. IRC § 32(k(1)(B)(i) authorizes the IRS to impose a ten-year ban on taxpayers who fraudulently claim EITC, but the IRS imposes
the ten-year ban infrequently (13 times, 27 times, and 17 times in 2009, 2010, and 2011 respectively). IRS CDW, Individual Returns Transaction
File (Tax Years 2009, 2010, 2011).

13 Neither the statute nor the regulations cross reference any other Code section (such as IRC § 6662) or regulations that contain similar language.
Under IRC § 6662(b)(1), an accuracy-related penalty may be imposed on certain underpayments due to “negligence or disregard of rules or regula-
tions.” IRC § 6662(c) provides: “For purposes of this section, the term ‘negligence’ includes any failure to make a reasonable attempt to comply
with the provisions of this title, and the term ‘disregard’ includes any careless, reckless, or intentional disregard.” Treas. Reg. § 1.6662-3(b)(2)
provides: “A disregard is ‘reckless’ if the taxpayer makes little or no effort to determine whether a rule or regulation exists, under circumstances
which demonstrate a substantial deviation from the standard of conduct that a reasonable person would observe. A disregard is ‘intentional’ if
the taxpayer knows of the rule or regulation that is disregarded.
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was disallowed because the taxpayer did not respond (or did not respond adequately) to a request for
substantiation of claimed EITC, the ban should not be imposed.'*

Recognizing that “each case may have a different reason for asserting the penalty/ban,” the IRM requires
examiners who propose the two-year ban to note in their work papers the reason for the decision.”> A

manager must approve all two-year bans.'¢

IRS Data Shows the IRS Frequently Imposes the Two-Year Ban Inappropriately.

TAS research of IRS databases shows that the IRS imposed the two-year EITC ban in tax years 2009-
2011 as follows:

FIGURE 1.9.1, Total Number of Two-Year Bans and Number of Accounts Designated as No
Show/No Response or Undelivered Mail*’

Two-Year Bans and No Show/No Response or Undelivered Mail Accounts

2,121
No Show/

1,985
No Show/ 1,784 No Response
No Response No Show/ or Undelivered
or Undelivered No Response Mail
Mail or Un'c\ille !?/ered
Ell

2009 2010 2011

With startling frequency, the IRS imposed the ban on taxpayers with whom it had had no interaction
49 percent of the time in 2009, 44 percent of the time in 2010, and 39 percent in 2011. There was no
occasion on which the IRS could ascertain anything about these taxpayers’ states of mind. As discussed
below, IRS procedures permitted automatic imposition of the ban in some cases because the taxpayer did

not respond to IRS audit notices, despite Chief Counsel guidance to the contrary.

Analysis of a Random Sample of EITC Ban Cases Also Shows the IRS Frequently Imposes the
Two-Year Ban Inappropriately.

To learn more about how the IRS handles the two-year ban, TAS Research extracted a random, statisti-

cally valid sample of 333 instances of the 5,438 cases in which the IRS imposed the two-year ban in

14 IRS SCA 200245051 (Nov. 8, 2002).
15 IRM 4.19.14.6.1 (Jan. 1, 2013).
16 Id. The 2013 version of this IRM cross references to IRM 20.1.5.1.6, which describes managerial approval as mandated by IRC § 6751(b).

17 TAS Research, CDW, Audit Information Management System (AIMS) Closed Case Database (Tax Year 2011). As described below, for tax year
2011, the TAS sample only found 28 percent (with margin of +/- about 5 percent) of accounts were designated as “no show/ no response” or
“undelivered mail.”

Taxpayer Advocate Service — 2013 Annual Report to Congress — Volume One 105



Most Serious

Problems

2011." The TAS team reviewed records stored on IRS databases and ordered hardcopy files from IRS

storage facilities as necessary.”” Among the study’s principal findings:

= Of the 333 two-year ban cases in the sample, almost 80 percent stemmed from audits of tax year
2011.%°

® The average adjusted gross income of taxpayers in the sample was $15,478.%!

" The average amount of denied EITC was $3,731, or 24 percent of adjusted gross income on

average.”

= In almost 30 percent of the sample cases, the taxpayer did not participate in the audit (z.c., did not

respond to notices or requests for information).”

= In almost 90 percent of the cases, there was no clear explanation of why the ban was imposed or

the “explanation” was that EITC had been disallowed in a prior year.**

Part of the reason satisfactory explanations were so infrequent may be because some bans were imposed
systemically. When the IRS disallows claimed EITC for a particular tax year, it places an indicator on

the taxpayer’s account and if the taxpayer claims EITC in a later year, the IRS requests the taxpayer to
recertify eligibility for the credit.”® If the recertification is not submitted and the case is selected for audit,

the case is assigned a project code. Two project codes are:
= PC 0027 - Full scope EITC with 2 year ban proposed
= PC 0028 - Schedule C and full scope EITC with 2 year ban proposed.

A separate IRM provision explains how the IRS handles cases assigned project codes 27 or 28:

These cases will be worked as EITC Recertification cases; using existing aging and purging
time frames, however both the initial contact letter and report will propose a 2 year EITC
ban. If the taxpayer does not reply the 2 year EITC ban will post to Master File along with

the EITC disallowance. If the taxpayer replies, evaluate the documentation and determine if

18 A TAS Examination Senior Technical Analyst, together with a team of TAS employees consisting mainly of three experienced Internal Revenue
Agent Technical Advisors, developed a data collection instrument to analyze cases in the sample. The sample is statistically valid at the 95
percent confidence level with a margin of error of about five percent, which allows study findings to be projected to the population. TAS originally
intended to review 365 cases but succeeded in getting all relevant information for 333.

19 Among other databases, the TAS team consulted the IRS Correspondence Examination Automation Support (CEAS) database that includes copies
of correspondence with taxpayers. Where CEAS records did not contain an explanation of why the ban was imposed, the team ordered the paper
case file and reviewed it for the missing information.

20 In the sample cases, 261 of the bans stemmed from audits of tax year 2011, 63 stemmed from audits of tax year 2010, eight stemmed from
audits of tax year 2009, and one stemmed from a 2008 audit. 261 out of 333 is 78 percent. Most of the audits (206 or 62 percent), were
handled by the Wage and Investment division (W&I), while 127 or 38 percent were handled by the Small Business/Self Employed divisions (SB/
SE). TAS Research, CDW, AIMS Closed Case Database.

21 TAS Research, CDW, Individual Returns Transaction File.
22 TAS Research, CDW, Individual Master File.
23 Out of 333 cases in the sample, 92 or 28 percent were no-response cases — there was no interaction between the IRS and the taxpayer.

24  There were 233 cases in which there was no clear explanation for imposing the ban other than the prior year’s disallowance. There were 62
cases in which the only explanation for imposing the ban was the prior year's disallowance. Two hundred thirty-three + 62 is 295, and 295 out of
333 is 89 percent. A typical statement in a communication to a taxpayer was simply: “Based upon the information we have available, we propose
that you should be restricted from receiving the EITC for the following 2 years. This 2-year ban is asserted for the reckless or intentional disre-
gard of the rules and regulations regarding the EITC under IRC Section 32(k)(1)(B)(ii).” Moreover, the TAS team reviewing the cases in the sample
reported that IRS examiners sometimes indicated they were imposing the ban because they believed the taxpayer acted negligently (as opposed
to recklessly or with intentional disregard of the EITC rules). The team did not quantify the number of cases in which the examiner gave this
explanation for imposing the ban and therefore we cannot project the frequency with which it occurs. However, this terminology certainly suggests
inappropriate application of the ban.

25 |IRM 4.19.14.6, Recertifications (Jan.1, 2013).
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circumstances exist not to assert the 2 year EITC ban. If taxpayers request a Reconsideration
of PC 0027 or 0028 cases, use existing Reconsideration guidelines for taxpayers with a 2 year
EITC ban.?

This IRM provision means the IRS will automatically impose the two-year ban on certain taxpayers who
do not respond to audit notifications: taxpayers who were required to recertify eligibility for EITC and
whose audits are assigned project codes 27 or 28. There is no attempt to ascertain whether the reason for
the previous disallowance is different from the reason for the current year’s disallowance (e.g., whether the
same children were claimed as qualifying children), or whether there was ever any

contact with the taxpayer from which to surmise he or she understood the reason

for either disallowance. According to this provision, if these taxpayers do respond

IRS data show that the to audit notifications, it is their burden to show that two-year ban should not ap-
IRS imposed the ban ply, rather than the IRS’s burden to show that it does apply.””

improperly aImO_St 49 As Figure 1.9.2 shows, of the 333 cases in the sample, taxpayers” audits were
percent of the time in designated with project code 27 or 28, and the taxpayer did not participate in the
2011. audit, in 50 cases, or in 15 percent of the cases in the sample. This resulted in

automatic imposition of the two-year ban. In some cases, mail to the taxpayer had

been returned as undeliverable — the taxpayer may have never realized he or she

was being audited.

FIGURE 1.9.2, Frequency with Which the IRS Imposed the Two-Year Ban in Cases
Assigned Project Code 27 or 282

Frequency With Which the IRS Automatically Imposed the Two-Year Ban
in Cases Assigned Project Code 27 or 28

Case sample (333) 1

r— Cases with code 27 or 28 (101) —

T —
No-response cases (50)
result in automatic imposition of the two-year ban

26 IRM 4.19.14.6.1.5 Project Codes 0027 and 0028 - EITC Recertification with a Proposed 2 Year EITC Ban (Jan. 1, 2013).

27 The National Taxpayer Advocate recommends that Congress amend IRC § 32 to clarify that the burden is on the IRS to show the ban should
apply. See Legislative Recommendation: Allocate to the IRS the Burden of Proving it Properly Imposed the Two-Year Ban on Claiming the Earned
Income Tax Credit, infra.

28 In the TAS sample of cases, 101 cases had been assigned project code 27 or 28. Of these 101 cases, 50 were no-response cases, 12 of them
with undelivered mail. Fifty out of 333 is 15 percent.
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The IRS rarely follows its own procedures for imposing the two-year ban. Specifically, the TAS study
found:

® In more than two-thirds of the sample cases, the required managerial approval of the ban was not
secured.”’

® When a manager approved the ban, the explanation was insufficient 80 percent of the time.*

5 In only six percent of the cases did the IRS follow its own procedures by adequately explaining why the

ban was imposed and obtaining managerial approval’'

FIGURE 1.9.3, Managerial Approval/Non-Approval and Adequate Explanations

Managerial Approval/Non-Approval and Adequate Explanations

T Case sample (333)

Manager approved ban (104) Manager did not approve ban (229)
L J
Inadequate explanation Adequate
for imposition of ban (83) explanation
for imposition
of ban (21)

In terms of IRS requests for substantiation, analysis of the sample cases showed that the IRS almost always
(in 330 out of 333 cases) requested documentation from the taxpayer to substantiate the claimed EITC.
In these 330 cases:

= In 122 cases, or almost 40 percent of the time, it appeared from the documents submitted that the
taxpayer actually believed he or she qualified for the EITC.** An example of a case in this category
is one in which a taxpayer claimed the credit with respect to her children and provided birth cer-
tificates to show the qualifying relationship. The documentation the taxpayer initially submitted
to satisfy the residency was for a year other than the year under exam. The taxpayer then provided
a letter from the children’s school that showed where the children resided for the year under exam,

but did not show the children lived with the taxpayer.

29 Of the 333 cases in the sample, there was no evidence of managerial approval of the ban in 229 cases, or 69 percent.

30 In the 104 cases in which a manager approved the ban, in 83 cases the explanation was not clear explanation or the only explanation was that
EITC had been disallowed in a prior year. Eighty three out of 104 is 80 percent.

31 Only 21 cases contained an adequate explanation of why the ban was imposed (other than because EITC had been disallowed in a prior year) and
had the required managerial approval. Twenty one out of 333 is six percent.

32 Of the 330 cases in which the IRS requested substantiation, the taxpayer responded by submitting documents that were reasonable attempts to
substantiate the claimed credit in 122 cases, or 37 percent of the time.
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= About 50 percent of the time, it was unclear whether the taxpayer understood whether he or she
qualified for the credit.® For example, in an audit that encompassed 2009-2011, the taxpayer sub-
mitted birth certificates for two children and his marriage certificate, which substantiated a qualify-
ing relationship for only one child. The taxpayer also submitted school records and receipts for
rent and after-school care for both children, but only for 2010. In this instance, the taxpayer made
an effort to provide some substantiating documentation, but not for both children and not for all

audit years, although it is not clear whether he understood the law or the procedural requirements.

= In only ten percent of the cases were the documents clearly insufficient to support the claimed
EITGC, raising the possibility that the taxpayer had the requisite state of mind to justify the two-
year ban.** For example, a taxpayer submitted copies of school records that did not reflect the
taxpayer’s address, paperwork from a doctor’s office showing the other parent’s address, and a birth

certificate that appeared to have been typed.

IRS Procedures Do Not Take Into Account That the Unique Challenges Low Income Taxpayers
Face in Substantiating Claimed EITC May Shed Light on these Taxpayers’ State of Mind or
Actions.

The National Taxpayer Advocate has repeatedly described the unique difficulties low income taxpayers
face in attempting to comply with IRS requests for substantiation of claimed EITC.** Each year, the com-
position of the EITC population changes by about a third.” A chart prepared by the Treasury Inspector
General for Tax Administration (TIGTA), reproduced below as Figure 1.9.4, shows how taxpayers move
in and out of EITC.*® Thirty-seven percent are intermittent or first-time filers, meaning they do not have
any experience in claiming the credit or they have no recent experience.”* Only 20 percent of taxpayers

are termed “continual filers” who might be expected to have learned from their experience.®

33 Of the 330 cases in which the IRS requested substantiation, in 176 cases, or 53 percent, it was unclear whether the taxpayer believed he or she
was entitled to the claimed EITC.

34 Of the 330 cases in which the IRS requested substantiation, the taxpayer responded by submitting documents that were clearly insufficient in 32
cases, or ten percent of the time.

35 When questioned, the taxpayer admitted the children lived with their other parent five days a week.

36 See, e.g., National Taxpayer Advocate 2011 Annual Report to Congress 296, 304 (Most Serious Problem: The IRS Should Reevaluate Earned
Income Tax Credit Compliance and Take Steps to Improve Both Service and Compliance) (“IRS letters are legalistic, not tailored to the taxpayer’s
particular situation, and do not discuss alternate sources of documentation. Low income persons may live without written leases or may not
have school records for their children because of their living situation or patterns of moving. Migratory living patterns, lack of education, lack of
time (e.g. holding multiple jobs), lack of transportation, and limited access to technology (internet, faxes, etc.) add to the difficulty of finding and
submitting documents.”); National Taxpayer Advocate 2009 Annual Report to Congress 110 (Most Serious Problem: Beyond EITC: The Needs of
Low Income Taxpayers Are Not Being Adequately Met) (“Although a diverse population, low income taxpayers do share common characteristics.
Low income taxpayers are found more frequently among the elderly, the disabled, Native Americans, and taxpayers who may have limited English
proficiency (LEP) relative to the general Wage and Investment (W&I) taxpayer population. Many require extra assistance to understand tax law
changes, as demonstrated by the widespread confusion about the 2008 Economic Stimulus Payment (ESP) and the resulting flood of calls to the
IRS toll-free line. Low income taxpayers tend to be more transitory than the general population, with 27.5 percent of those below the poverty level
moving in 2007 while only 15 percent of the general population moved during the same time.”).

37 Kathleen M. Carley, Simulating EITC Filing Behaviors: Validating Agent Based Simulation for IRS Analyses: The 2004 Hartford Case Study, prepared
for the National Taxpayer Advocate. National Taxpayer Advocate 2007 Annual Report to Congress, vol. 2.137.

38 Treasury Inspector General for Tax Administration (TIGTA) Ref. No. 2009-40-024, The Earned Income Tax Credit Program Has Made Advances;
However, Alternatives to Traditional Compliance Methods Are Needed to Stop Billions of Dollars in Erroneous Payments 2 (2008), available at http://
www.treas.gov/tigta/auditreports/2009reports/200940024fr.pdf. The report refers to taxpayers who claim EITC as being “in the EITC program.”

39 Intermittent Filers are taxpayers who claim the EITC in one year but not the next, then file and claim the credit again at a later time.

40 Discontinued Filers are taxpayers who had consistently claimed the EITC but who stopped filing a tax return or no longer qualified for the EITC.
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FIGURE 1.9.4, Movement of Taxpayers in the EITC Program (Processing Years
2000-2006)

Movement of Taxpayers in the EITC Program (Processing Years 2000-2006)
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These taxpayers’ circumstances would be relevant to a determination under other Code sections, such as
the innocent spouse provisions of IRC § 6015 or with respect to certain penalty provisions.”! In other
areas of the law, these circumstances might establish the absence of negligence (and necessarily the absence
of recklessness or intentional disregard).”* For purposes of the two-year ban, however, IRS procedures do
not take these factors into account or adequately consider that taxpayers claiming EITC may be in “learn-
ing mode.” In fact, the applicable IRM provisions result in the IRS punishing EITC taxpayers while

they are learning these complex rules.* A better approach, in view of the shifting population of EITC
claimants and the consequent need to continuously educate taxpayers about the rules for EITC eligibility,
would be for the IRS to regard the EITC audit as an opportunity. If the education is effective, taxpayers
not only understand whether they are eligible to claim EITC in the audit year, but they can also remain

compliant or avoid future noncompliance as their circumstances change.

41 IRC § 6015(f), for example, allows for relief from liability for a taxpayer who did not know or have reason to know, of an understatement of tax
shown on a joint return, or of an underpayment of the tax. Rev. Proc. 2013-34, 2013-43 |.R.B. 397, § 4.03(2)(c)(iii) provides “[t]he facts and
circumstances that are considered in determining whether the requesting spouse had reason to know of an understatement, or reason to know
whether the nonrequesting spouse could or would pay the reported tax liability, include, but are not limited to, the requesting spouse’s level of
education, any deceit or evasiveness of the nonrequesting spouse, the requesting spouse’s degree of involvement in the activity generating the
income tax liability, the requesting spouse’s involvement in business or household financial matters, the requesting spouse’s business or finan-
cial expertise, and any lavish or unusual expenditures compared with past spending levels.” IRC § 6664 provides that reasonable cause for an
underpayment and the taxpayer acting in good faith with respect to the underpayment may constitute a defense to imposition of the IRC § 6662
accuracy related penalty. Treas. Reg. § 1.6664-4(b) provides that “[clircumstances that may indicate reasonable cause and good faith include
an honest misunderstanding of fact or law that is reasonable in light of all of the facts and circumstances, including the experience, knowledge,
and education of the taxpayer.” The regulation also provides that reliance on the advice of a professional tax advisor may constitute reasonable
cause and good faith. As discussed below, most of the returns in our sample of cases were prepared by paid tax preparers.

42 See ,e.g., Restatement 2d of Torts § 283, which provides “[u]nless the actor is a child, the standard of conduct to which he must conform to
avoid being negligent is that of a reasonable man under like circumstances.” Comment d notes that “[i]n determining whether the actor should
realize the risk which his conduct involves, the qualities which are of importance are those which are necessary for the perception of the circum-
stances existing at the time of his act or omission and such intelligence, knowledge, and experience as are necessary to enable him to recognize
the chance of harm to others involved therein.”

43 IRS employees, who apply these complex rules by relying on IRM lists of “acceptable documentation” to substantiate claimed EITC, may not
evaluate the claim accurately and completely. See National Taxpayer Advocate 2012 Annual Report to Congress, vol. 2, 71, Study of Tax Court
Cases in Which the IRS Conceded the Taxpayer was Entitled to Earned Income Tax Credit (EITC); National Taxpayer Advocate 2011 Annual Report
to Congress vol. 2, 77 An Analysis of the IRS Examination Strategy: Suggestions to Maximize Compliance, Improve Credibility, and Respect Taxpayer
Rights. Historically, taxpayers often recover substantially all of the credit when the IRS takes a “second look” at denied EITC claims. In the 2004
EITC Audit Reconsideration study, TAS Research found that in audit reconsiderations, 40 percent of EITC claimants working with IRS Exam employ-
ees, and 45 percent of those working with TAS, recovered EITC payments. The 2010 TAS EITC No Relief, No Response Review showed that on
average, TAS obtains full or partial relief in approximately 48 percent of EITC cases. See TAS Business Performance Review, 2nd Qtr. 2011, 15
(Mar. 2011).
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IRM Provisions May be Leading IRS Employees to Impose Bans Inappropriately.

The main IRM provision that explains when to impose the two-year ban clarifies that first-time disallow-
ance of EITC should not generally trigger the ban and, in an “if/then” formulation, gives eight scenarios
in which the examiner should impose it.* Two of these scenarios are reasonable formulations — they
presume the examiner actually spoke with the taxpayer and gathered enough information to ascertain the
taxpayer’s state of mind.”® Two other scenarios at least remind the examiner that the decision to impose
the ban depends on the facts and circumstances of the case.*® Three of the scenarios, however, contain
unexamined assumptions about the taxpayers state of mind or even presuppose reckless or intentional
disregard of the rules and regulations.?

One scenario in the IRM table merges the substantive requirements for claiming EITC with the require-

ments for imposing the ban, and reflects a misconception of the law. It provides:

“IF The taxpayer filed MF] [married filing a joint return] in prior tax years, is now filing as
HOH [head of houschold], and our records show the taxpayers still live at the same address
and/or are still married (emphasis added), AND Is unable to establish he/she is divorced or
legally separated (They may be splitting the children to maximize the EITC) THEN The two
year ban should be imposed.”

Actually, divorce or legal separation is not required for a taxpayer living apart from his or her spouse to
be considered as not married, so a taxpayer described by this “if/then” sequence could still be entitled
to claim EITC as a head of household.** An examiner who disallows EITC in this scenario without
ascertaining more about the taxpayer’s situation may very well be misapplying the law. When this

error occurs, it disproportionately affects racial and ethnic minorities, who predominate in the group of

44 |IRM 4.19.14.6.1(7) (Jan. 1, 2013). The scenarios are shown in a table, referred to as a nonexclusive “starting point to help determine if the two-
year ban is appropriate,” but no additional analytical framework is provided.

45 |RM 4.19.14.6.1(7) (Jan. 1, 2013). The first example, which would justify imposing the ban even on a firsttime disallowance, is: “During a con-
versation, the taxpayer admits he/she knew they did not meet the eligibility requirements but decided to ‘try it anyway.’ In this instance, the ban
would be justified because the taxpayer intentionally disregarded the rules and regulations.” TAS found that this occurred in seven of the 333
sample cases. The second example is: “If the taxpayer is claiming different qualifying children each year and when asked to identify the qualify-
ing children, the taxpayer does not know who they are claiming,” then “[t]lhe two year ban should be imposed.”

46 The first scenario is: if “[t]his is a Recertification case [i.e., the taxpayer’s claimed EITC was previously denied and the taxpayer is now required,
per Treas. Reg. § 1.32-3(c), to file Form 8862, Information To Claim Earned Income Credit After Disallowance], and “[ilnadequate documentation
is received from the taxpayer and the case results in the EITC being disallowed again,” then ‘[bJased on facts and circumstances presented apply
the two-year ban.” The example also says, however, “The taxpayer was previously informed of the requirements and the specific rules and regula-
tions pertaining to EITC.” This may or may not be true — the taxpayer may not have received any explanation for the previous disallowance, or
may not have understood an explanation that was received. Moreover, the reason for the second disallowance may differ from the reason for the
first disallowance. The second scenario is: if “[a] decedent’s SSN is used for a qualifying child” and “[t]he person died before the year under
examination,” then “[bJased on facts and circumstances presented apply the two-year ban.”

47 They are: if "[t]he technician can determine the taxpayer’'s claim was due to reckless or intentional disregard rather than misunderstanding or
confusion of the rules” then the two year ban should be imposed; if “[t]here is a lack of acceptable records” and “[t]he taxpayer understood what
types of documentation could be accepted” the ban should be imposed; if “[t]he taxpayer agreed with the assessment and denial of EITC in the
previous tax year(s)” and ‘[i]s again unable to verify eligibility for claiming the EITC and qualifying children” the ban should be imposed.

48 A married taxpayer need only be “treated as” not married within the meaning of IRC § 7703(b) to file a separate return using a filing status
of Head of Household, if the other requirements of IRC § 2(b) are also met. IRC § 2(c), Certain married individuals living apart, provides: “For
purposes of this part, an individual shall be treated as not married at the close of the taxable year if such individual is so treated under the
provisions of section 7703(b).” IRC § 7703(b)(3) provides that married taxpayers who are not members of the same household for the last six
months of the year may be considered as not married if the requirements of IRC § 7703(b)(1) and (2) (pertaining to maintaining a household) are
also met.
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married-but-indefinitely-separated taxpayers.* This single IRM provision invites examiners to first disal-

low EITC by misapplying the law, and to then compound the error by imposing the two-year ban.*

The Avenues Available to a Taxpayer to Challenge an IRS Application of the Two-year Ban Are
Procedurally Complex.

When the IRS audits a taxpayer’s return and determines to disallow claimed EITC and impose the ban,
it issues a statutory notice of deficiency which includes notice of the IRS’s determination to impose the
two-year ban.’' The taxpayer may petition the Tax Court for review of the disallowed EITC as well as
the determination to impose the ban.>? If the taxpayer petitions the Tax Court, he or she may bear the
burden of proving the IRS erred in imposing the ban.>® If the taxpayer does not timely file a Tax Court
petition, the additional tax, if any, will be assessed and the two-year ban will remain uncontested. IRS
records will reflect the two-year ban, and if the taxpayer claims EITC the following year, the credit will
be automatically disallowed even if the taxpayer otherwise qualifies for it.”* The same deficiency proce-
dures also apply to a later year’s disallowance.” If the taxpayer files a Tax Court petition for review of a
later disallowance due to the ban, the court may consider whether the ban was properly imposed in the
earlier year because this is relevant to determining the tax for the later year, but the court would not have

jurisdiction to redetermine the tax for the earlier year when the ban was imposed.>®

We note that the Treasury Department’s fiscal year (FY) 2014 revenue proposals would allow the IRS to
use math error authority to disallow EITC if the taxpayer claimed the credit while subject to the two-year

ban.”” Math error authority permits the IRS to assess a tax deficiency without issuing a statutory notice

49 See, e.g., The Ohio State University Research and Innovation Communications, Marital Separations an Alternative to Divorce for Poor Couples
(Aug.13, 2012), available at http://researchnews.osu.edu/archive/maritalsep.htm (last visited Sept,12, 2013). The research, carried out by
Dmitry Tumin and Zhenchao Qian showed that 15 percent of separations did not end in either divorce or reconciliation within ten years and that
couples in these prolonged separations tended to be racial and ethnic minorities. These couples also tended to have young children. and low
family income — the very population EITC is intended to reach.

50 The error is perpetuated in the IRM audit reconsideration provisions. IRM 4.13.3.18 (Sept. 30, 2010) describes the audit reconsideration proce-
dures and makes clear that the IRS can remove the ban and reverse disallowance of the EITC. However, it provides that “[i]f the taxpayer failed
to substantiate EITC entitlement for the year that triggered the ban, the audit reconsideration will be disallowed.” The provision seems illogical
because if the taxpayer initially substantiated entitlement to EITC the IRS would have allowed the EITC and not imposed the ban. Moreover, the
provision would appear to prevent audit reconsideration of bans imposed on taxpayers who simply did not respond to IRS requests for information
or whose mail was returned as undelivered.

51 The statutory notice of deficiency, authorized by IRC § 6212, informs the taxpayer of the additional amount of tax the IRS believes he or she owes
and advises of the right to petition the Tax Court for review of that determination. IRM 4.19.14.6.1.1 (6), (11) (Jan. 1, 2013); IRM 4.13.3.18
(Sept. 30, 2010).

52 See, e.g., Garcia v. Comm’r, T.C. Summ. Op. 2013-28 (Apr. 3, 2013) for the facts contained therein; under IRC § 7463(b), the opinion is not prec-
edent for any other case.

53 Tax Court Rule of Practice and Procedure 142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). The National Taxpayer Advocate recom-
mends that Congress amend IRC § 32 to clarify that the burden of showing the appropriateness of the ban is on the IRS. See Legislative
Recommendation: Allocate to the IRS the Burden of Proving it Properly Imposed the Two-Year Ban on Claiming the Earned Income Tax Credit, infra.

54 |RM 4.19.14.6.1.1 (6), (11) (Jan. 1, 2013).
55 |IRM 4.19.14.6.1.1 (11) (Jan. 1, 2013).

56 IRC § 6214(b) provides that the Tax Court “in redetermining a deficiency of income tax for any taxable year or of gift tax for any calendar year or
calendar quarter shall consider such facts with relation to the taxes for other years or calendar quarters as may be necessary correctly to redeter-
mine the amount of such deficiency, but in so doing shall have no jurisdiction to determine whether or not the tax for any other year or calendar
quarter has been overpaid or underpaid.” IRM 4.19.14.6.1.3 (Jan. 1, 2007) instructs employees that if the taxpayer petitions the Tax Court, they
should provide Chief Counsel attorneys with the complete case file for the year that is the subject of the Tax Court petition as well as the year in
which the ban was imposed.

57 Budget of the United States Government, Fiscal Year 2014 212, 219, available at http://www.whitehouse.gov/omb/budget/Overview;
Perspectives, Budget of the United States Government, Fiscal Year 2014 205, available at http://www.whitehouse.gov/omb/budget/Analytical _
Perspectives.
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of deficiency with the attendant right to petition the Tax Court for review.”® The National Taxpayer
Advocate does not support the Treasury Department’s proposal to extend the use of math error authority
in this manner unless and until: 1) the IRS adopts procedures that ensure IRS auditors make a considered
(as opposed to automated or presumed) determination that reckless or intentional disregard of rules or
regulations occurred; and 2) Congress clarifies that the IRS bears the burden of proving the taxpayer

acted intentionally or recklessly with respect to his or her EITC claim.”

The IRS Has Imposed More Stringent Due Diligence Requirements on Paid Preparers who
Prepare Returns that Claim EITC, and These Requirements May Increase Compliance.

Paid return preparers were involved in about 71 percent of the returns in the TAS sample of two-year ban
cases.”” In more than half (27) of the 50 cases in which the IRS automatically imposed the ban because
EITC had been disallowed in a previous year and the taxpayer did not respond to audit notices, the tax
return was prepared by a paid preparer. IRC § 6695(g) provides that:

[a]ny person who is a tax return preparer with respect to any return or claim for refund who
fails to comply with due diligence requirements imposed by the Secretary by regulations with
respect to determining eligibility for, or the 