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EXECUTIVE SUMMARY
On July 1, 2014, the IRS released Form 1023-EZ, Streamlined Application for Recognition of Exemption
Under Section 501(c)(3) of the Internal Revenue Code. The application allows certain organizations to
attest that they meet requirements for exempt status and does not require any supporting documentation
or substantiation of those attestations. TAS undertook a study to examine a representative sample of orga-
nizations in 20 states that make articles of incorporation viewable online at no cost whose Form 1023-EZ
was approved by the IRS. The objective of the study is to ascertain the extent to which approved or-
ganizations actually satisfied the organizational test, a legal requirement for qualification as an Internal
Revenue Code (IRC) § 501(c)(3) organization, and the extent to which approved organizations, whether
they met the organizational test or not, were eligible to apply for exempt status using Form 1023-EZ.
The study findings for the population studied are statistically valid at the 95 percent confidence level with
a margin of error no greater than +/-5 percent.

The study found that for organizations in 20 states that make articles of incorporation viewable online at
no cost:

= Thirty-seven percent do not meet the organizational test for qualification as an IRC § 501(c)(3)
organization;

® Thirty percent of these organizations’ articles of incorporation do not have an acceptable purpose

clause;

= Twenty-three percent of these organizations’ articles of incorporation do not provide for distribu-

tion of assets upon dissolution as the law requires;

" It takes on average less than three minutes to review articles of incorporation and determine wheth-

er the organizational test is met and in over 90 percent of the cases, it took five minutes or less; and

® Only about half of the organizations maintain websites that could provide additional information.

Thus, the IRS approves a significant portion of Form 1023-EZ applications from organizations that do
not meet the legal requirements for qualification as IRC § 501(c)(3) organizations. To the extent these
organizations receive amounts that should be treated as taxable receipts they are improperly subsidized by
other taxpayers. Eight organizations in our sample filed Form 1120, U.S. Corporation Income Tax Return,
for at least one tax period prior to obtaining recognition of exempt status, which raises the question of
whether the organizations merely continued to operate a for-profit entity in the guise of an exempt orga-
nization. To the extent non-exempt organizations receive contributions deducted by the donor, tax dollars
are inappropriately diverted. Moreover, the skeletal Form 1023-EZ, the brevity of the annual report
required of these organizations, and the probability that the organizations will not have a website result in
a disturbing lack of information about them, undermining the public’s and the IRS’s ability to effectively
monitor this segment of the exempt organization population.
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INTRODUCTION!

Taxpayers seeking exempt status as IRC § 501(c)(3) organizations must generally apply to the IRS to
have their exempt status recognized.> Those excepted from the requirement to apply include organiza-
tions with gross receipts of normally not more than $5,000,? but even these very small organizations must
submit an application if they are seeking reinstatement of exempt status following automatic revocation.”
Some organizations, such as churches, request recognition of exempt status although they are not required
to do so.”> From fiscal year (FY) 2010-2014, the annual number of applications for recognition of exempt
status as an IRC § 501(c)(3) evaluated by the Exempt Organizations (EO) function of the Tax Exempt
and Government Entities division (TE/GE) ranged from 45,000 to more than 100,000.°

Prior to July 1, 2014, organizations submitted their applications on Form 1023, Application for
Recognition of Exemption Under Section 501(c)(3) of the Internal Revenue Code, which is 12 pages long.”
Thereafter, many organizations submitted their application on the three-page Form 1023-EZ, Streamlined
Application for Recognition of Exemption Under Section 501(c)(3) of the Internal Revenue Code, which ap-
pears as Appendix B. Most organizations that applied for exempt status as IRC § 501(c)(3) organizations
in FY 2015 did so using Form 1023-EZ.® Figure 1.1 shows the number of applications from organiza-
tions seeking IRC § 501(c)(3) status for which EO made determinations from FY 2010 to FY 2014, and
the number and rate at which EO approved those applications.

1 The primary author of this study is Jill MacNabb, Senior Attorney Advisor to the National Taxpayer Advocate.
IRC § 508.

3 IRC § 508(c)(1)(B); Treas. Reg. § 1.508-1(a)(3) (excepting small organizations that are not private foundations from the
requirement to apply for recognition of exempt status). See also Treas. Reg. § 1.508-1(a)(3)(ii) (defining gross receipts as not
normally more than $5,000 depending on how long the organization has been in existence).

4 IRC § 6033(j)(1) provides for automatic revocation of exempt status of organizations that fail to file a required return or notice
for three consecutive years. IRC § 6033(j)(2) requires organizations whose exempt status was automatically revoked to apply
for reinstatement “regardless of whether such organization was originally required to make such an application.”

5 See IRC § 508(c)(1); Brice S. McKeever and Sarah L. Pettijohn, The Nonprofit Sector in Brief 2014 16, n3, Urban Institute
(Oct. 2014) noting that out of an estimated 345,000 houses of worship in the U.S. approximately 220,000 are registered with
the IRS.

6 Table 24, Closures of Applications for Tax-Exempt Status, by Organization Type and Internal Revenue Code Section, IRS Data
Books, 2010-2014, showing determinations under IRC § 501(c)(3) of 59,945; 55,319; 51,748; 45,289; and 100,032 for
FYs 2010-2014, respectively, for an average of 62,467.

7  See also Instructions to Form 1023, 24, estimating that on average it takes nine hours and 39 minutes to prepare the form,
involves 89 hours 26 minutes of recordkeeping, and takes five hours 10 minutes to learn about the law or the form. Copying,
assembling, and sending the form to the IRS takes on average 48 minutes.

8  TE/GE Fourth Qtr Business Performance Review (BPR) at 4 (Dec. 2015), reporting that 55 percent of all applications for recog-
nition as an IRC § 501(c)(3) organization received in FY 2015 were submitted on Form 1023-EZ.
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The overall rate of compliance for organizations in ¢y pres states and non cy pres states is similar (67 per-
cent compared to 61 percent). Unsurprisingly, for organizations in cy pres states, the failure to meet the
organizational test was usually (in 42 out of 45 such cases) due to the lack of an adequate purpose clause.
For organizations in non cy pres states that did not meet the organizational test, however, formulating an
adequate purpose clause was also an obstacle. For these organizations, the lack of a dissolution clause was
not the predominant reason for the noncompliance. Rather, these organizations usually (in 67 out of
104 such cases) lacked borh an adequate purpose clause and an adequate dissolution clause. Thus, ¢y pres
doctrines assist organizations to meet the requirements for exempt status, but the difficulty of crafting an
acceptable purpose clause appears to result in comparable compliance levels, for purposes of the organiza-

tional test, of organizations in cy pres states and those in non cy pres states.

For the 259 organizations in the sample that meet the organizational test, we were usually able to identify
more than one exempt purpose; only 60 appear to have a single exempt purpose.* Common combina-
tions of purposes are religious, charitable, scientific, and educational (72 organizations) and charitable and
educational (51 organizations).

It Takes Only a Few Minutes to Review Articles of Incorporation, and Inadequacies
Appear to Be Easily Correctable

It took the reviewers about three minutes on average to review an organization’s articles and determine
whether there were acceptable purpose and dissolution clauses.” The longest it took to search for and
review articles was 15 minutes (in four cases). In over 90 percent of the cases, it took five minutes or less.

The articles of incorporation for the organizations in our sample contain a wide variety in wording

or word choice. Each organization’s articles required attentive review because, as IRS training materi-
als note, “[t]he difference between the right word and the almost right word is the difference between
lightning and the lightning bug.”*® Articles that are “almost right” cannot, as a matter of law, satisfy the
requirements for IRC § 501(c)(3) status. For example, an organization’s purpose clause might consist of
a mission statement suggesting an exempt purpose, but no limitation imposing exclusivity with respect
to that exempt purpose or purposes as required by IRC § 501(c)(3).”” Similarly, an organization’s articles
might provide that its assets on dissolution will be distributed to a named organization that is described
in IRC § 501(c)(3), but make no provision ensuring that the assets will be dedicated to a charitable
purpose in the event the named organization is unwilling to accept the assets, is no longer described in
IRC § 501(c)(3), or is no longer in existence.”® In either situation, the organization does not meet the
requirements of IRC § 501(c)(3). However, if the organization were made aware of the deficiency and
would be willing to adjust its articles (and its operations, if necessary), cases such as these could be easily

44 Of these 60 organizations, 39 have only a charitable purpose, 12 have only an educational purpose, four have prevention of
cruelty to children or animals as the only purpose, two have only the purpose of fostering amateur sports competition, and
three have only a religious purpose. None of the organizations that meet the organizational test have only scientific, literary, or
testing for public safety purposes.

45 The average number of minutes was 2.7.

46 Elizabeth Ardoin, quoting Mark Twain, 2004 EO CPE Text Organizational Test - IRC 501(c)(3) 1, available at
https://www.irs.gov/pub/irs-tege/eotopicd04.pdf.

47 The instructions to Form 1023 on page 7 provide this example of an acceptable dissolution clause: “The organization is orga-
nized exclusively for charitable, religious, educational, and scientific purposes, under section 501(c)(3) of the Internal Revenue
Code, or corresponding section of any future federal tax code.”

48 The instructions to Form 1023 on page 7 provide this example of an acceptable purpose clause: “Upon the dissolution of
this organization, assets shall be distributed for one or more exempt purposes within the meaning of section 501(c)(3) of the
Internal Revenue Code, or corresponding section of any future federal tax code, or shall be distributed to the federal govern-
ment, or to a state or local government, for a public purpose.”
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resolved during the application process and before granting IRC § 501(c)(3) status. TE/GE’s practice,
when it reviews articles of incorporation as part of its pre-determination review of a random sample of
Form 1023-EZ applicants, is to advise organizations of any deficiencies in their organizing documents.*’
However, TE/GE does not actually require affected organizations to demonstrate they adjusted their
articles, but only to aztest they have done so. The applicable paragraph from the letter TE/GE uses for
this purpose appears as Appendix D.

Some Organizations in the Sample Were Not Eligible to Use Form 1023-EZ

As described above, eligibility to file Form 1023-EZ is restricted to organizations that meet certain
characteristics in terms of size and organizational attributes. Specifically, organizations responding
affirmatively to any of the questions on the Eligibility Worksheet are not eligible to apply using Form
1023-EZ. Organizations that do not meet these eligibility requirements may qualify as IRC § 501(c)(3)
organizations, but they must apply for recognition using a full Form 1023. In the representative sample
of 408 organizations, the articles of incorporation of 18, or four percent, showed they were not eligible to
apply using Form 1023-EZ.>°

Information on Organizations’ Websites May Provide Additional Information, But Only
About 60 Percent of the Organizations Had Websites, Including Facebook

Organizations eligible to apply for recognition as IRC § 501(c)(3) organizations using Form 1023-EZ
may generally meet their annual reporting requirements by submitting Form 990-N, or e-Postcard, which

contains eight pieces of information:
= the organization’s EIN;
= the tax year;
= the organization’s legal name and mailing address;
E any other names the organization uses;
® the name and address of a principal officer;
= the website address if the organization has one;
B confirmation that the organization’s annual gross receipts are $50,000 or less: and, if applicable,

B astatement that the organization has terminated or is terminating (going out of business).

Because these eight pieces of information convey very little about the organization, the best public source
of information may be the organization’s website. There is no requirement that an exempt organization
maintain a website, and out of the 408 organizations in the sample, fewer than half (191 organizations, or
47 percent) had websites other than Facebook.!

49

50

51

For a description of TE/GE’s predetermination review of a representative sample of Form 1023-EZ applicants, see Most Serious
Problem: Form 1023-EZ: Recognition as a Tax-Exempt Organization is Now Virtually Automatic for Most Applicants, Which Invites
Noncompliance, Diverts Tax Dollars and Taxpayer Donations, and Harms Organizations Later Determined to be Taxable, supra.

Nine organizations are schools, colleges, or universities or supporting organizations, four are churches, two are organized as
limited liability companies (LLCs), two are credit counseling organizations, and one is a medical research organization. In
addition, one organization appears to have filed Form 1023-EZ to obtain retroactive reinstatement of its exempt status, even
though it filed Form 1023-EZ more than 15 months after its automatic revocation. See Form 1023-EZ Instructions at 10.

Of the 408 organizations in the sample, 217 did not have websites; in seven cases we could not determine whether there
was a website. Of the 217 organizations in the sample that did not have websites, 54 had Facebook pages. Internal
Revenue Manual (IRM) Exhibit 10.8.27-1 (Sept. 29, 2014) prohibits employees from “using social media (e.g., Google Groups,
Wikipedia, MySpace, Facebook, YouTube, Second Life, Flickr, Twitter) in an official capacity, or during their duty time, and such
use shall be separate from their job.”
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As noted above, of the 408 organizations in the sample, 124 either had an inadequate purpose clause or
no clause at all in their articles of incorporation. Of these 124 organizations, 61 had websites we could
access to obtain additional information.® From viewing those 61 websites, we were able to ascertain the
organization’s purpose in 42 cases, but the purpose of the remaining 19 remains obscure. Only 11 of the
61 websites identified a contact person (with or without a separate email address or phone number for
that person) and only 19 out of the 61 websites identified the organization’s directors.

The website of one organization whose articles of incorporation have acceptable purpose and dissolution
clauses (i.e., the organization met the organizational test) raises concern about whether the organization

serves a private, as opposed to public, interest. The website notes:

[TThe [X, a named individual] Memorial Fund Was created, not only to carry out [X]’s legacy,
but to also establish a college fund for his two children [Y and Z]. [X] was a beloved stand-
up comedian and country music artist known by many for his original songs and comedy
performances. By donating to this fund you are not only aiding in keeping [X’]’s legacy alive,
but also aiding in the future and education of a child. The [X] Memorial Fund is a voice for
his fans in this time of mourning. Please take a moment to donate and reflect on the life of

the beloved [X].

This description raises serious doubts about whether the organization intends to serve a public, as op-
posed to a private, interest. The website of a different organization, which also met the organizational
test, reveals that it is actually a for-profit business.”® Eight organizations in our sample filed Form 1120,
U.S. Corporation Income Tax Return for at least one tax period prior to obtaining recognition of exempt
status, which raises the question of whether the organizations merely continued to operate a for-profit
entity in the guise of an exempt organization.

FOLLOW-UP STEPS IN LIGHT OF STUDY FINDINGS

As discussed above, our study showed that a significant number of Form 1023-EZ applicants were
recognized as IRC § 501(c)(3) organizations despite failing to meet the legal requirements for such status.
Those that intended to organize and operate exclusively for an exempt purpose but simply drafted their
articles of incorporation inartfully did not receive from the IRS the minimal amount of service needed to
identify the deficiency and notify the organization of the need to correct it. Organizations that misrepre-
sented their qualifications as exempt organizations, intentionally or not, were aided by the IRS in mislead-
ing the public. Taxpayers' right to quality service and their right to be informed were thereby undermined.*
To the extent organizations received amounts that should have been treated as taxable receipts they were
improperly subsidized by other taxpayers. To the extent organizations not qualified as IRC § 501(c)(3)
organizations received contributions deducted by the donor, tax dollars were inappropriately diverted. In
any case, the IRS missed a valuable opportunity to avert noncompliance as the organizations commenced
or continued their operations. In order to allow the IRS to work with organizations in our sample identi-
fied as not meeting the requirements of exempt status as IRC § 501(c)(3) organizations, we provided
their EINs to TE/GE. We recommended that TE/GE advise the organizations of the deficiencies in their
articles and require the organizations to demonstrate (not simply attest) that they amended their articles

52  Sixty-two of the 124 organizations without an adequate purpose clause in their articles of incorporation also did not have web-
sites. Of the 62 that did not have websites, 16 had Facebook pages.

53 Two other organizations’ websites raise concerns that the organization serves a private benefit. They did not satisfy the organi-
zational test because their articles lack an acceptable purpose clause.

54  See Taxpayer Bill of Rights, available at www.TaxpayerAdvocate.irs.gov/taxpayer-rights.
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to comply with the requirements for qualification as IRC § 501(c)(3) organizations. We will ask TE/GE
which organizations it contacted, and TAS will determine how many amended their articles of incorpora-
tion to comport with the requirements for exempt status as IRC § 501(c)(3) organizations.

CONCLUSION

A significant number of organizations recognized as exempt under IRC § 501(c)(3) do not meet the legal
requirements for that status. It takes only a few minutes to ascertain whether an organization’s articles

of incorporation contain adequate purpose and dissolution clauses, and some inadequacies in the articles

appear to be easily correctable. Moreover, because Form 1023-EZ does not require narrative responses or
substantiating documents and Form 990-N provides only minimal information, together with the prob-

ability that a Form 1023-EZ applicant does not maintain a website, there is a disturbing lack of informa-
tion about organizations whose Form 1023-EZ was approved.

RECOMMENDATIONS

The National Taxpayer Advocate recommends that the IRS adjust Form 1023-EZ to require organizations
to submit their organizing documents, unless they are available online at no cost, and require a narrative
statement of the organization’s activities and its financial information. The IRS should make a determina-
tion only after reviewing these materials, and to the extent a deficiency can be corrected by amending the
organizing document, the IRS should require the applicant to submit an amendment that corrects the
deficiency and has been approved by the state. The IRS should also continue its efforts to gain electronic
access to articles of incorporation of corporations organized in states that do not presently make these
records publicly available online.
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